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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM361; Special Conditions No.
25-341-SC]

Special Conditions: Boeing Model 757—
200 Series Airplanes; High-Intensity
Radiated Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: The FAA issues these special
conditions for Boeing Model 757-200
series airplanes modified by ABX Air,
Inc. These modified airplanes will have
novel or unusual design features when
compared with the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The modification consists of
installing an Innovative Solutions and
Support Flat Panel Display System that
performs critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for protecting these
systems from effects of high-intensity
radiated fields (HIRF). These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: The effective date of these
special conditions is December 20,
2006. We must receive your comments
on or before February 2, 2007.
ADDRESSES: You may mail or deliver
comments on these special conditions
in duplicate to: Federal Aviation
Administration, Transport Airplane
Directorate, Attention: Rules Docket
(ANM-113), Docket No. NM361, 1601
Lind Avenue SW., Renton, Washington

98057-3356. You must mark your
comments Docket No. NM361.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
Interface Branch, ANM-111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2799;
facsimile (425) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment for these special conditions is
impracticable because these procedures
would significantly delay certification
and delivery of the affected aircraft. In
addition, the substance of these special
conditions has been subject to the
public comment process in several prior
instances with no substantive comments
received. We therefore find that good
cause exists for making these special
conditions effective upon issuance.
However, we invite interested persons
to take part in this rulemaking by
submitting written comments. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
about these special conditions. You may
inspect the docket before and after the
comment closing date. If you wish to
review the docket in person, go to the
address in the ADDRESSES section of this
preamble between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On August 9, 2006, ABX Air, Inc., 145
Hunter Drive, Wilmington, OH 45177,
applied for a supplemental type
certificate (STC) to modify Boeing
Model 757-200 series airplanes. The
Boeing Model 757-200 series airplanes
are large transport category airplanes
powered by either 2 Pratt & Whitney or
2 Rolls-Royce engines. They carry a
maximum of 239 passengers. The
modification consists of installing the
Innovative Solutions and Support
(IS&S) Integrated Flat Panel Display
System (IFPDS). The avionics/
electronics and electrical systems
installed in this airplane have a
potential to be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane.

Type Certification Basis

Under provisions of 14 CFR 21.101,
ABX Air, Inc. must show that the
Boeing Model 757-200 series airplanes,
as changed, continue to meet applicable
provisions of the regulations
incorporated by reference in Type
Certificate No. A2NM, or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the ““original type
certification basis.” The certification
basis for Boeing Model 757—-200 series
airplanes includes applicable sections of
14 CFR part 25 as amended by
Amendments 25-1 through 25-45
effective December 1, 1978. In addition,
the certification basis includes certain
special conditions, exemptions,
equivalent levels of safety, or later
amended sections of the applicable part
25 that are not relevant to these special
conditions.

If the Administrator finds that the
applicable airworthiness regulations
(part 25, as amended) do not contain
adequate or appropriate safety standards
for the Boeing Model 757—-200 series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 757-200
series airplanes must comply with the
fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
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noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in §11.19, under §11.38, and
they become part of the type
certification basis under the provisions
of § 21.101.

Novel or Unusual Design Features

As noted earlier, the Boeing Model
757-200 series airplanes modified by
ABX Air, Inc. will incorporate an
integrated flat panel display system
manufactured by IS&S that will perform
critical functions. This system may be
vulnerable to high-intensity radiated
fields external to the airplane. Current
airworthiness standards of part 25 do
not contain adequate or appropriate
safety standards for protecting this
equipment from adverse effects of HIRF.
So this system is considered to be a
novel or unusual design feature.

Discussion

As previously stated, there is no
specific regulation that addresses
protection for electrical and electronic
systems from HIRF. Increased power
levels from radio frequency transmitters
and the growing use of sensitive
avionics/electronics and electrical
systems to command and control
airplanes have made it necessary to
provide adequate protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Boeing Model 757—-200 series
airplanes modified by ABX Air, Inc.
These special conditions require that
new avionics/electronics and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function because of HIRF.

High-Intensity Radiated Fields (HIRF)

High-power radio frequency
transmitters for radio, radar, television,
and satellite communications can
adversely affect operation of airplane
electric and electronic systems.
Therefore, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

Based on surveys and an analysis of
existing HIRF emitters, an adequate
level of protection exists if airplane
system immunity is demonstrated when
exposed to the HIRF environments in
either paragraph 1 or 2 below:

1. A minimum environment of 100
volts rms (root-mean-square) per meter
electric field strength from 10 KHz to 18
GHz.

a. System elements and their
associated wiring harnesses must be

exposed to the environment without
benefit of airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. An environment external to the
airframe of the field strengths shown in
the table below for the frequency ranges
indicated. Immunity to both peak and
average field strength components from
the table must be demonstrated.

Field strength
Frequency (volts per meter)

Peak | Average
10 kHz—-100 kHz 50 50
100 kHz-500 kHz ........... 50 50
500 kHz-2 MHz ...... 50 50
2 MHz-30 MHz ....... 100 100
30 MHz-70 MHz 50 50
70 MHz-100 MHz ........... 50 50
100 MHz-200 MHz ......... 100 100
200 MHz-400 MHz ......... 100 100
400 MHz-700 MHz ......... 700 50
700 MHz-1 GHz 700 100
1 GHz-2 GHz ................. 2000 200
2 GHz—4 GHz ................ 3000 200
4 GHz-6 GHz ...... 3000 200
6 GHz—8 GHz ...... 1000 200
8 GHz-12 GHz .... 3000 300
12 GHz-18 GHz 2000 200
18 GHz-40 GHz 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The environment levels identified
above are the result of an FAA review
of existing studies on the subject of
HIRF and of the work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

These special conditions are
applicable to Boeing Model 757—-200
series airplanes modified by ABX Air,
Inc. Should ABX Air, Inc. apply at a
later date for a supplemental type
certificate to modify any other model
included on Type Certificate No. A2NM
to incorporate the same or similar novel
or unusual design feature, these special
conditions would apply to that model as
well under provisions of § 21.101.

Conclusion

This action affects only certain novel
or unusual design features on Boeing
Model 757-200 series airplanes
modified by ABX Air, Inc. It is not a
rule of general applicability and affects
only the applicant who applied to the
FAA for approval of these features on
the airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Therefore, under the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for the Boeing Model
757—200 series airplanes modified by
ABX Air, Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to or cause a
failure condition that would prevent
continued safe flight and landing of the
airplane.

Issued in Renton, Washington, on
December 20, 2006.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E6-22436 Filed 12—29-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2006—-26138; Directorate
Identifier 2006-NE-38-AD; Amendment 39—
14865; AD 2006—26-07]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
Model Arrius 2B1, 2B1A, and 2B2
Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
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an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

A simultaneous interruption of the
lubrication on both engines may lead to a
double non-commanded in-flight shutdown.

The condition described in the MCAI
can lead to a forced autorotation landing
or an accident. This AD requires actions
that are intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
January 18, 2007. The Director of the
Federal Register approved the
incorporation by reference of certain
service bulletins, listed in the AD as of
January 18, 2007. We must receive
comments on this AD by February 2,
2007.

ADDRESSES: You may send comments by
any of the following methods:

e DOT Docket Web Site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Fax:(202) 493—-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov; or in
person at the Docket Management
Facility between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
AD, the regulatory evaluation, any
comments received, and other
information. The street address for the
Docket Office (telephone (800) 647—
5227) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Christopher Spinney, Aerospace
Engineer, Engine Certification Office,
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803; telephone (781)
238-7175; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Streamlined Issuance of AD

The FAA is implementing a new
process for streamlining the issuance of
ADs related to MCAL This streamlined

process will allow us to adopt MCAI
safety requirements in a more efficient
manner and will reduce safety risks to
the public. This process continues to
follow all FAA AD issuance processes to
meet legal, economic, Administrative
Procedure Act, and Federal Register
requirements. We also continue to meet
our technical decision-making
responsibilities to identify and correct
unsafe conditions on U.S.-certificated
products.

This AD references the MCAI and
related service information that we
considered in forming the engineering
basis to correct the unsafe condition.
The AD contains text copied from the
MCALI and for this reason might not
follow our plain language principles.

Discussion

The European Aviation Safety Agency
(EASA), which is the aviation authority
for European Union, has issued EASA
Airworthiness Directive 2006—0142,
dated May 29, 2006 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCALI states:

Investigations of incidents which occurred
on ARRIUS 2 turboshaft engines have
revealed the interruption of engine
lubrication further [due] to oil passage
blockage within the lubrication unit check
valve. This blockage comes from the
excessive swelling of the check valve piston
o-ring. The level of swelling of the o-ring
depends on the class of the oil used
(Standard (STD) or High-Thermal Stability
(HTS)) and the engine operating time. This
phenomenon only affects ARRIUS 2 engines
which do not embody modification Tu122
(i.e.: check-valve piston without o-ring). A
simultaneous interruption of the lubrication
on both engines may lead to a double non-
commanded in-flight shutdown. The oil
usually being the same on both engines,
available data put into evidence that this risk
has to be considered and that measures to
restore the level of safety have to be imposed
on ARRIUS 2 engines without modification
Tu122 embodied.

The condition described in the MCAI
can lead to a forced autorotation landing
or an accident. You may obtain further
information by examining the MCAI in
the AD docket.

Relevant Service Information

Turbomeca has issued Mandatory
Service Bulletin A319 79 2832, Update
1, dated April 3, 2006. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another

country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all the
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over the
actions copied from the MCAL

FAA'’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because the compliance time
required to correct the unsafe condition,
as low as 50 hours in service, is shorter
than the time required to collect and
respond to comments. Therefore, we
determined that notice and opportunity
for public comment before issuing this
AD are impracticable and that good
cause exists for making this amendment
effective in fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2006—26138;
Directorate Identifier 2006-NE-38—-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
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received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation

of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2006-26-07 Turbomeca: Amendment 39—
14865; Docket No. FAA-2006—-26138;
Directorate Identifier 2006—-NE-38—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective January 18, 2007.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Turbomeca Model
Arrius 2B1, 2B1A, and 2B2 turboshaft
engines that do not embody modification
TU122. These engines are used on, but not
limited to Eurocopter EC135 T1 and T2
helicopters.

Reason

(d) European Aviation Safety Agency
(EASA) AD, 2006-0142, dated May 29, 2006
states:

Investigations of incidents which occurred
on ARRIUS 2 turboshaft engines have
revealed the interruption of engine
lubrication further [due] to oil passage
blockage within the lubrication unit check
valve. This blockage comes from the
excessive swelling of the check valve piston
o-ring. The level of swelling of the o-ring
depends on the class of the oil used
(Standard (STD) or High-Thermal Stability
(HTS)) and the engine operating time. This
phenomenon only affects ARRIUS 2 engines
which do not embody modification Tu122
(i.e.: check-valve piston without o-ring). A
simultaneous interruption of the lubrication
on both engines may lead to a double non-
commanded in-flight shutdown. The oil
usually being the same on both engines,
available data put into evidence that this risk
has to be considered and that measures to
restore the level of safety have to be imposed
on ARRIUS 2 engines without modification
Tu122 embodied.

The condition described in the EASA AD
can lead to a forced autorotation landing or
an accident.

Actions and Compliance

(e) Unless already done, do the following
actions.

(1) Replace the check-valve piston o-ring
according to paragraph 2 of Turbomeca Alert
Service Bulletin No A319 79 2832, Update 1,
dated April 3, 2006, within the next 50

operating hours when the number of
operating hours is greater than:

(i) 300 hours for engines operating with
HTS-class oil and engines for which the
history of the oils used is not available or
engines which used to operate with HTS-
class oil and which no longer do so.

(ii) 450 hours for engines operating with
STD class-oil since their introduction into
service.

(2) Repeat operation of paragraph (1):

(i) Every 300 hours for engines operating
with HTS-class oil and engines for which the
history of the oils used is not available or
engines which used to operate with HTS-
class oil and which no longer do so.

(ii) Every 500 hours for engines operating
with STD class-oil since their introduction
into service.

FAA AD Differences
(f) None.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Contact Christopher Spinney,
Aerospace Engineer, Engine Certification
Office, FAA, Engine & Propeller Directorate,
12 New England Executive Park, Burlington,
MA 01803; telephone (781) 238-7175; fax
(781) 238—7199 for more information about
this AD.

(i) Refer to the EASA Mandatory
Continuing Airworthiness Information
(MCAI) Airworthiness Directive 2006—-0142,
dated May 29, 2006, and Turbomeca Service
Bulletin A319 79 2122, dated March 14,
2006, for related information.

Material Incorporated by Reference

(j) You must use Turbomeca Alert Service
Bulletin A319 79 2832, Update 1, dated April
3, 2006, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Turbomeca, 40220 Tarnos,
France; Telephone (33) 05 59 74 40 00; fax
(33) 05 59 74 45 15.
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(3) You may review copies at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov//
federal-register/cfr/ibr-locations.html.

Issued in Burlington, Massachusetts, on
December 21, 2006.
Peter A. White,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. E6-22272 Filed 12—29-06; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9263]
RIN 1545-BE33

Income Attributable to Domestic
Production Activities; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to final regulations which
were published in the Federal Register
on Thursday, June 1, 2006, (71 FR
31268), relating to the deduction for
income attributable to domestic
production activities under section 199
of the Internal Revenue Code (Code).
DATES: This correction is effective June
1, 2006.

FOR FURTHER INFORMATION CONTACT: Paul
Handleman or Lauren Ross Taylor at
(202) 622-3040 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9263) that
are subject to this correction are under
section 199 of the Internal Revenue
Code.

Need for Correction

On June 1, 20086, final regulations (TD
9263) were published in the Federal
Register at 71 FR 31268. These
regulations contain errors that may
prove to be misleading and are in need
of clarification.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

m Accordingly, 26 CFR Part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read, in part, as
follows:

Authority: 26 U.S.C. 7805 * * *

§1.199-1 [Corrected]

m Par. 2. Section 1.199-1(b)(1) is
amended by revising the first sentence
of the paragraph to read as follows:

§1.199-1 Income attributable to domestic
production activities.
* * * * *

(b) E I

(1) In general. For purposes of
paragraph (a) of this section, the
definition of taxable income under
section 63 applies, except that taxable
income (or alternative minimum taxable
income, if applicable) is determined
without regard to section 199 and
without regard to any amount excluded
from gross income pursuant to section
114 or pursuant to section 101(d) of the
American Jobs Creation Act of 2004,
Public Law 108-357 (118 Stat. 1418)
(Act). * * *

* * * * *

§1.199-2 [Corrected]

m Par. 3. Section 1.199-2 is amended by
revising the first sentence of paragraph
(a)(3)(ii) and the last sentence of
paragraph (e)(3) to read as follows:

§1.199-2 Wage limitation.

(a] * % %

(3) * % %

(ii) Corrected return filed to correct a
return that was filed within 60 days of
the due date. If a corrected information
return (Return B) is filed with SSA on
or before the 60th day after the due date
(including extensions) of Return B to
correct an information return (Return A)
that was filed with SSA on or before the
60th day after the due date (including
extensions) of the information return
(Return A) and paragraph (a)(3)(iii) of
this section does not apply, then the
wage information on Return B must be
included in determining W-2

wages.* * *
* * * * *
(e] R

(3) * * * For example, see Rev. Proc.
2006—22 (2006—23 I.R.B. 1033). (see
§601.601(d)(2) of this chapter).

§1.199-3 [Corrected]

m Par. 4. Section 1.199-3(1)(4)(iv)(A) is
amended by revising the first sentence
of the paragraph to read as follows:

§1.199-3 Domestic production gross
receipts.
* * * * *

* k%
E14)) * x %
(iv) * % %

(A) * * * DPGR. Notwithstanding
paragraphs (1)(4)(i), (ii), and (iii) of this
section, if less than 5 percent of a
taxpayer’s gross receipts derived from a
sale, exchange, or other disposition of
utilities are attributable to the
transmission or distribution of the
utilities and the storage of potable water
after completion of treatment of the
potable water, then the gross receipts
derived from the lease, rental, license,
sale, exchange, or other disposition of
the utilities that are attributable to the
transmission and distribution of the
utilities and the storage of potable water
after completion of treatment of the
potable water may be treated as being
DPGR (assuming all other requirements

of this section are met). * * *
* * * * *

§1.199-4 [Corrected]

m Par. 5. Section 1.199-4(d)(6) is
amended by revising paragraph

(i) of Examples 1 and 2 to read as
follows:

§1.199-4 Costs allocable to domestic
production gross receipts.

(d) * ok %
(6)* * %

Example 1. * * *

(i) Facts. X, a United States corporation
that is not a member of an expanded
affiliated group (EAG) (as defined in § 1.199—
7), engages in activities that generate both
DPGR and non-DPGR. All of X’s production
activities that generate DPGR are within
Standard Industrial Classification (SIC)
Industry Group AAA (SIC AAA). All of X’s
production activities that generate non-DPGR
are within SIC Industry Group BBB (SIC
BBB). X is able to specifically identify CGS
allocable to DPGR and to non-DPGR. X incurs
$900 of research and experimentation
expenses (R&E) that are deductible under
section 174, $300 of which are performed
with respect to SIC AAA and $600 of which
are performed with respect to SIC BBB. None
of the R&E is legally mandated R&E as
described in §1.861-17(a)(4) and none of the
R&E is included in CGS. X incurs section 162
selling expenses that are not includible in
CGS and are definitely related to all of X’s
gross income. For 2010, the adjusted basis of
X’s assets is $5,000, $4,000 of which
generates gross income attributable to DPGR
and $1,000 of which generates gross income
attributable to non-DPGR. For 2010, X’s
taxable income is $1,380 based on the
following Federal income tax items: * * *

* * * * *

Example 2. * * *

(i) Facts. The facts are the same as in
Example 1 except that X owns stock in Y, a
United States corporation, equal to 75% of
the total voting power of stock of Y and 80%
of the total value of stock in Y. X and Y are
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not members of an affiliated group as defined
in section 1504(a). Accordingly, the rules of
§1.861-14T do not apply to X’s and Y’s
selling expenses, R&E, and charitable
contributions. X and Y are, however,
members of an affiliated group for purposes
of allocating and apportioning interest
expense (see § 1.861-11T(d)(6)) and are also
members of an EAG. For 2010, the adjusted
basis of Y’s assets is $45,000, $21,000 of
which generates gross income attributable to
DPGR and $24,000 of which generates gross
income attributable to non-DPGR. All of Y’s
activities that generate DPGR are within SIC
Industry Group AAA (SIC AAA). All of Y’s
activities that generate non-DPGR are within
SIC Industry Group BBB (SIC BBB). None of
X’s and Y’s sales are to each other. Y is not
able to specifically identify CGS allocable to
DPGR and non-DPGR. In this case, because
CGS is definitely related under the facts and
circumstances to all of Y’s gross receipts,
apportionment of CGS between DPGR and
non-DPGR based on gross receipts is
appropriate. For 2010, Y’s taxable income is
$1,910 based on the following Federal
income tax items: * * *

* * * * *

§1.199-6 [Corrected]

m Par. 6. Section 1.199-6 is amended as
follows:
m 1. The last sentence of paragraph (g),
is revised.
m 2. The last sentence of Example 2 (i)
in paragraph (m) is revised.

The revisions read as follows:

§1.199-6 Agricultural and horticultural
cooperatives.
* * * * *

(g) Written notice to patrons. * * *

The cooperative must report the amount
of the patron’s section 199 deduction on
Form 1099-PATR, “Taxable
Distributions Received From
Cooperatives,” issued to the patron.

* * * * *

(m]‘k * %

Example 2. (i) * * * Cooperative X must
report the amount of Patron A’s section 199
deduction on Form 1099-PATR, ‘“Taxable
Distributions Received From Cooperatives,”
issued to Patron A for the calendar year 2008.

* * * * *

§1.199-7 [Corrected]

m Par. 7. Section 1.199-7 is amended as
follows:
m 1. Example 3 in paragraph (a)(4) is
revised.
m 2. Example 10 in paragraph (e) is
revised.

The revisions read as follows:

§1.199-7 Expanded affiliated groups.
(a) * *x %
(4) * x %
Example 3. The facts are the same as in

Example 2 except that rather than reselling
the machinery, B rents the machinery to

unrelated persons and B takes the gross
receipts attributable to the rental of the
machinery into account under its methods of
accounting in 2007, 2008, and 2009. In
addition, as of the close of business on
December 31, 2008, A and B cease to be
members of the same EAG. With respect to
the machinery acquired from C and the
unrelated persons, B’s gross receipts
attributable to the rental of the machinery in
2007, 2008, and 2009 are non-DPGR because
no member of the EAG MPGE the machinery
and because C does not qualify as an EAG
partnership. With respect to machinery
acquired from A, B’s gross receipts in 2007
and 2008 attributable to the rental of the
machinery are DPGR because at the time B
takes into account the gross receipts derived
from the rental of the machinery under its
methods of accounting, B is a member of the
same EAG as A and B is treated as
conducting A’s previous MPGE activities.
However, with respect to the rental receipts
in 2009, because A and B are not members
of the same EAG in 2009, B’s rental receipts
are non-DPGR.

* * * * *
(e]* L

Example 10. (i) Facts. Corporation P owns
all of the stock of Corporations S and T, and
P, S, and T file a consolidated Federal
income tax return on a calendar year basis.
In 2007, P MPGE QPP in the United States
at a cost of $1,000. On November 30, 2007,
P sells the QPP to S for $2,500. On February
28, 2008, P disposes of 60% of the stock of
S. On June 30, 2008, S sells the QPP to an
unrelated person for $3,000.

* * * * *

§1.199-8 [Corrected]

m Par. 8. Section 1.199-8 is amended by
revising paragraph (h) to read as
follows:

§1.199-8 Other rules.
* * * * *

(h) Disallowed losses or deductions.
Except as provided by publication in the
Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b) of this chapter),
losses or deductions of a taxpayer that
otherwise would be taken into account
in computing the taxpayer’s section 199
deduction are taken into account only if
and to the extent the deductions are not
disallowed by section 465 or 469, or any
other provision of the Code. If only a
portion of the taxpayer’s share of the
losses or deductions is allowed for a
taxable year, the proportionate share of
those allowable losses or deductions
that are allocated to the taxpayer’s
qualified production activities,
determined in a manner consistent with
sections 465 and 469, and any other
applicable provision of the Code, is
taken into account in computing QPAI
for purposes of the section 199
deduction for that taxable year. To the
extent that any of the disallowed losses
or deductions are allowed in a later

year, the taxpayer takes into account a
proportionate share of those losses or
deductions in computing it QPAI for
that later taxable year. Losses or
deductions of the taxpayer that are
disallowed for taxable years beginning
on or before December 31, 2004, are not
taken into account in a later year for
purposes of computing the taxpayer’s
QPAI and the wage limitation of section
199(d)(1)(A)(iii) under § 1.199-9 for that
taxable year, regardless of whether the
losses or deductions are allowed for
other purposes. For taxpayers that are
partners in partnerships, see § 1.199—
9(b)(2). For taxpayers that are
shareholders in S corporations, see
§1.199-9(c)(2).

* * * * *

§1.199-9 [Corrected]

m Par. 9. Section 1.199-9(b)(6) is
amended as follows:
m 1. By revising Example 1 paragraphs
(i), (iii)(B)(1), and the seventh sentence
of (iii)(B)(2).
m 2. By revising Example 2 paragraphs
(i), and (iii)(B)(1), and the table
following (iii)(B)(3).
m 3. Paragraph (h) is revised.

The revisions read as follows:

§1.199-9 Application of section 199 to
pass-thru entities for taxable years
beginning on or before May 17, 2006, the
enactment date of the Tax Increase
Prevention and Reconciliation Act of 2005.

* * * * *

(b) * * *

(6) * *x %

Example 1. * * * (i) Partnership Federal
income tax items. X and Y, unrelated United
States corporations, are each 50% partners in
PRS, a partnership that engages in
production activities that generate both
DPGR and non-DPGR. X and Y share all
items of income, gain, loss, deduction, and
credit 50% each. Both X and Y are engaged
in a trade or business. PRS is not able to
specifically identify CGS allocable to DPGR
and non-DPGR. In this case, because CGS is
definitely related under the facts and
circumstances to all of PRS’s gross income,
apportionment of CGS between DPGR and
non-DPGR based on gross receipts is
appropriate. For 2006, the adjusted basis of
PRS’s business assets is $5,000, $4,000 of
which generate gross income attributable to
DPGR and $1,000 of which generate gross
income attributable to non-DPGR. For 2006,
PRS has the following Federal income items:
* k%

* * * * *

(111) * * %

(B) * * * (1) For 2006, in addition to the
activities of PRS, Y engages in production
activities that generate both DPGR and non-
DPGR. Y is able to specifically identify CGS
allocable to DPGR and to non-DPGR. For
2006, the adjusted basis of Y’s non-PRS
assets attributable to its production activities
that generate DPGR is $8,000 and to other
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production activities that generate non-DPGR
is $2,000. Y has no other assets. Y has the
following Federal income tax items relating
to its non-PRS activities: * * *

(2) * * *Y has $1,290 of gross income
attributable to DPGR ($3,000 DPGR ($1,500
from PRS and $1,500 from non-PRS
activities)—$1,710 CGS ($810 from PRS and
$900 from non-PRS activities)). * * *

* * * * *

Example 2. * * * (i) Partnership items of
income, gain, loss, deduction or credit. X and
Y, unrelated United States corporations each
of which is engaged in a trade or business,
are partners in PRS, a partnership that
engages in production activities that generate
both DPGR and non-DPGR. Neither X nor Y
is a member of an affiliated group. X and Y
share all items of income, gain, loss,
deduction, and credit 50% each. All of PRS’s

Classification (SIC) Industry Group AAA (SIC
AAA). All of PRS’s production activities that
generate non-DPGR are within SIC Industry
Group BBB (SIC BBB). PRS is not able to
specifically identify CGS allocable to DPGR
and to non-DPGR and, therefore, apportions
CGS to DPGR and non-DPGR based on its
gross receipts. PRS incurs $900 of research
and experimentation expenses (R&E) that are
deductible under section 174, $300 of which
are performed with respect to SIC AAA and
$600 of which are performed with respect to
SIC BBB. None of the R&E is legally
mandated R&E as described in §1.861—
17(a)(4) and none is included in CGS. PRS
incurs section 162 selling expenses (that
include W-2 wage expense) that are not
includible in CGS and are definitely related
to all of PRS’s gross income. For 2006, PRS
has the following Federal income tax items:

(111) * % %

(B) * * * (1) For 2006, in addition to
the activities of PRS, Y engages in
domestic production activities that
generate both DPGR and non-DPGR.
With respect to those non-PRS
activities, Y is not able to specifically
identify CGS allocable to DPGR and to
non-DPGR. In this case, because CGS is
definitely related under the facts and
circumstances to all of Y’s non-PRS
gross receipts, apportionment of CGS
between DPGR and non-DPGR based on
Y’s non-PRS gross receipts is
appropriate. For 2006, Y has the
following non-PRS Federal income tax
items: * * *

L * * * * *

domestic production activities that generate
DPGR are within Standard Industrial * * * * * (3)* * *
DPGR ($4,500 DPGR ($1,500 from PRS and $3,000 from non-PRS actiVitieSs)) ......ccccceeiieiiiiiiieiie e $4,500
CGS (%600 from sales of products by PRS and $1,500 from non-PRS actiVitieS) ..........cceereierieriininerieeesese e (2,100)
Section 162 selling expenses (including W-2 wages) ($420 from PRS + $540 from non-PRS activities) x ($4,500 DPGR/

$9,000 O1Al rOSS FECEIPLS) ...eueeueruertirtireeeesertestestesteeeeeseetesseseeseeseeseeseebesbesenseneaseabeseesbe s eseeseebeeheab e se e eseebeebeneeseensaneaneaneaaeasennans (480)
Section 174 R&E-SIC AAA ($150 from PRS and $300 from non-PRS actiVities) .........ccccoeeiiieiieiiie et (450)
Section 174 R&E-SIC BBB ($300 from PRS + $450 from non-PRS activities) x ($1,500 DPGR/$6,000 total gross receipts

allocated to SIC BBB ($1,500 from PRS and $4,500 from non-PRS actiVities)) ........ccceuieiiieiieeiie et (188)

B =T Y PRSP PPROPRRUSOPPNY 1,282
* * * * *

(h) * * * Except as provided in
paragraph (i) of this section regarding
qualifying in-kind partnerships and
paragraph (j) of this section regarding
EAG partnerships, an owner of a pass-
thru entity is not treated as conducting
the qualified production activities of the
pass-thru entity, and vice versa. This
rule applies to all partnerships,
including partnerships that have elected
out of subchapter K under section
761(a). Accordingly, if a partnership
MPGE QPP within the United States, or
produces a qualified film or produces
utilities in the United States, and
distributes or leases, rents, licenses,
sells, exchanges, or otherwise disposes
of such property to a partner who then,
without performing its own qualifying
MPGE or other production, leases, rents,
licenses, sells, exchanges, or otherwise
disposes of such property, then the
partner’s gross receipts from this latter
lease, rental, license, sale, exchange, or
other disposition are treated as non-
DPGR. In addition, if a partner MPGE
QPP within the United States, or
produces a qualified film or produces
utilities in the United States, and
contributes or leases, rents, licenses,
sells, exchanges, or otherwise disposes
of such property to a partnership which
then, without performing its own
qualifying MPGE or other production,
leases, rents, licenses, sells, exchanges,
or otherwise disposes of such property,

then the partnership’s gross receipts
from this latter disposition are treated as
non-DPGR.

* * * * *

Guy R. Traynor,

Federal Register Liaison, Legal Processing
Division, Associate Chief Counsel (Procedure
& Administration).

[FR Doc. E6-22019 Filed 12-29-06; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1915

[Docket No. S-051A]

RIN 1218-AC16

Updating National Consensus

Standards in OSHA’s Standard for Fire
Protection in Shipyard Employment

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: OSHA is confirming the
effective date of its direct final rule for
shipyards that incorporated by reference
19 National Fire Protection Association
(NFPA) standards. The direct final rule

stated that it would become effective on
January 16, 2007 unless significant
adverse comment was received by
November 16, 2006. No adverse
comments were received. Therefore, the
rule will become effective on January
16, 2007.

DATES: The direct final rule published
on October 17, 2006 (71 FR 60843) is
effective January 16, 2007. For the
purpose of judicial review, OSHA
considers January 3, 2007 as the date of
issuance.

FOR FURTHER INFORMATION CONTACT:
Press Inquiries: Kevin Ropp, OSHA
Office of Communications, Room N—
3647, U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210; telephone: (202) 693—1999.
General and technical information: Jim
Maddux, Director, Office of Maritime,
Directorate of Standards and Guidance,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N-3609, 200 Constitution
Avenue, NW., Washington, DC 20210;
telephone (202) 693—1968.

ADDRESSES: In compliance with 28
U.S.C. 2112(a), OSHA designates the
Associate Solicitor for Occupational
Safety and Health as the recipient of
petitions for review of the final
standard. The Associate Solicitor may
be contacted at the Office of the
Solicitor, Room S—4004, U.S.
Department of Labor, 200 Constitution
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Avenue, NW., Washington, DC 20210,
telephone: (202) 693—-5445.
SUPPLEMENTARY INFORMATION: This
direct final rulemaking applies to
shipyard employment as defined at 29
CFR 1915.4. It updates NFPA standards
incorporated by reference in the
shipyard fire protection standard (29
CFR Part 1915, Subpart P) issued by
OSHA on September 15, 2004 by
replacing the older versions of NFPA
consensus standards with the most
current versions (see 69 FR 55668).

On October 17, 2006, OSHA
published a direct final rule in the
Federal Register with a statement that
the rule would go into effect unless a
significant adverse comment was
received within a specified period of
time (see 71 FR 60843). An associated
proposed rule was also published at the
same time (see 71 FR 60932). In both the
direct final rule and proposed rule
notices, OSHA requested comments on
all issues related to this action. OSHA
received only one comment on the
direct final rule, which supported the
rulemaking. Since no adverse comments
were received, the direct final rule will
become effective on January 16, 2007.

As discussed in the October 17th
direct final rule and the associated
proposed rule, OSHA will not proceed
with the proposed rule.

Authority and Signature

This document was prepared under
the direction of Edwin G. Foulke, Jr.,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Washington, DC 20210. It
is issued pursuant to sections 4, 6, and
8 of the Occupational Safety and Health
Act 0of 1970 (29 U.S.C. 653, 655, 657),
Secretary of Labor’s Order 5-2002 (67
FR 65008); and 29 CFR part 1911.

Signed at Washington, DC this 18th day of
December, 2006.

Edwin G. Foulke, Jr.,

Assistant Secretary of Labor.

[FR Doc. E6—22189 Filed 12—-29-06; 8:45 am]|
BILLING CODE 4510-26-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AK65

Filipino Veterans’ Benefits
Improvements

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)

adjudication regulations to implement
Public Law 108-183, the Veterans
Benefits Act of 2003. This public law
added service in the Philippine Scouts
as qualifying service for payment of
compensation, dependency and
indemnity compensation (DIC), and
monetary burial benefits at the full-
dollar rate, and provided for payment of
DIC at the full-dollar rate to survivors of
certain veterans of the Philippine
Commonwealth Army and recognized
guerrilla forces who lawfully reside in
the United States. This document
adopts the interim final rule, which was
published in the Federal Register on
February 16, 2006 at 71 FR 8215, as a
final rule with a technical correction.
DATES: Effective Date: This amendment
is effective January 3, 2007.

FOR FURTHER INFORMATION CONTACT: Bill
Russo, Chief, Regulations Staff (211D),
Compensation and Pension Service,
Veterans Benefits Administration,
Department of Veterans Affairs, 810
Vermont Ave., NW., Washington DC,
20420, (202) 273-7210.

SUPPLEMENTARY INFORMATION: On
December 27, 2001, VA published an
interim final rule in the Federal
Register for notice and comment (66 FR
66763) amending VA adjudication
regulations to reflect changes made by
two public laws. First, Public Law 106—
377, The Departments of Veterans
Affairs and Housing and Urban
Development and Independent Agencies
Appropriations Act, 2001, changed the
rate of compensation payments to
certain veterans of the Philippine
Commonwealth Army and recognized
guerrilla forces who reside in the United
States. Second, Public Law 106—419, the
Veterans Benefits and Health Care
Improvement Act of 2000, changed the
amount of monetary burial benefits that
VA will pay to survivors of certain
veterans of the Philippine
Commonwealth Army and recognized
guerrilla forces who lawfully reside in
the United States at death. On February
16, 2006, VA published in the Federal
Register (71 FR 8215) a final rule
adopting the interim final rule with
changes and responding to public
comments. Included with this final rule
was an interim final rule that
implemented Public Law 108—-183 and
solicited comments on these regulatory
amendments only. Interested persons
were invited to submit written
comments on or before March 20, 2006.
We did not receive any comments.

We are making one change to 38 CFR
3.42(c)(4)(ii) as a technical correction.
We determined that there was an error
in the text of the interim final rule, as
published on February 16, 2006. Section

3.42(c)(4)(ii) incorrectly stated, “A Post
Office box mailing address in the
veteran’s name does not constitute
evidence showing that the veteran was
lawfully residing in the United States on
the date of death.” The proof of
residence requirements in § 3.42(c)(4)
apply to both compensation benefits
paid to veterans and dependency and
indemnity compensation benefits paid
to veterans’ survivors, but the interim
final rule in § 3.42(c)(4)(ii) incorrectly
referred only to veterans. Moreover, the
reference to ‘““date of death” is incorrect;
that criterion would only apply in a
claim for full-dollar burial benefits
under § 3.43. We are therefore correcting
§ 3.42(c)(4)(ii) to state, ‘“A Post Office
box mailing address in the veteran’s
name or the name of the veteran’s
survivor does not constitute evidence
showing that the veteran or veteran’s
survivor is lawfully residing in the
United States.”

Based on the rationale stated in the
interim final rule published on February
16, 2006, and in this document, the
interim final rule is adopted as a final
rule with a technical correction.

Paperwork Reduction Act

All collections of information under
the Paperwork Reduction Act (44 U.S.C.
3501-3521) referenced in this final rule
have existing OMB approval as a form
under control number 2900-0655. No
changes are made in this final rule to
those collections of information.

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
reason for this certification is that these
amendments would not directly affect
any small entities. Only VA
beneficiaries could be directly affected.
Therefore, under 5 U.S.C. 605(b), these
amendments are exempt from the initial
and final regulatory flexibility analysis
requirements of 5 U.S.C. 603 and 604.

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Order classifies a rule as a significant
regulatory action requiring review by
the Office of Management and Budget if
it meets any one of a number of
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specified conditions, including: having
an annual effect on the economy of $100
million or more, creating a serious
inconsistency or interfering with an
action of another agency, materially
altering the budgetary impact of
entitlements or the rights of entitlement
recipients, or raising novel legal or
policy issues. VA has examined the
economic, legal, and policy implications
of this final rule and has concluded that
it is not a significant regulatory action
under Executive Order 12866 because it
merely provides a technical correction
to the interim final rule.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
given year. This rule will have no such
effect on State, local, or tribal
governments, or the private sector.

Catalog of Federal Domestic Assistance
Numbers and Titles

The Catalog of Federal Domestic
Assistance program numbers and titles
are 64.100, Automobiles and Adaptive
Equipment for Certain Disabled
Veterans and Members of the Armed
Forces; 64.101, Burial Expenses
Allowance for Veterans; 64.104, Pension
for Non-Service-Connected Deaths for
Veterans; 64.105, Pension to Veterans
Surviving Spouses, and Children;
64.106, Specially Adapted Housing for
Disabled Veterans; 64.109, Veterans
Compensation for Service-Connected
Disability; and 64.110, Veterans
Dependency and Indemnity
Compensation for Service-Connected
Death.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Radioactive
materials, Veterans, Vietnam.

Approved: August 10, 2006.
Gordon H. Mansfield,
Deputy Secretary of Veterans Affairs.

m Accordingly, the interim final rule
amending 38 CFR part 3 which was
published at 71 FR 8215 on February 16,
2006, is adopted as a final rule with the
following technical correction:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

m 1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

m 2.In § 3.42, revise paragraph (c)(4)(ii)
and add the information collection
parenthetical at the end of the section to
read as follows:

§3.42 Compensation at the full-dollar rate
for certain Filipino veterans or their
survivors residing in the United States.

* * * * *

(C] * % %

(4) * *x %

(ii) A Post Office box mailing address
in the veteran’s name or the name of the
veteran’s survivor does not constitute
evidence showing that the veteran or
veteran’s survivor is lawfully residing in
the United States.

* * * * *

(The Office of Management and Budget has
approved the information collection
requirements in this section under control
number 2900-0655.)

§3.43 Burial benefits at the full-dollar rate
for certain Filipino veterans residing in the
United States on the date of death.

m 3.In § 3.43, add the information
collection parenthetical at the end of the
section to read as follows:

* * * * *

(The Office of Management and Budget has
approved the information collection
requirements in this section under control
number 2900-0655.)

[FR Doc. E6-22501 Filed 12—29-06; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2005-CA-0011, FRL-8259-
9]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Imperial County Air Pollution Control
District (ICAPCD) portion of the
California State Implementation Plan
(SIP). These revisions concern the

permitting of air pollution sources. We
are approving local rules under
authority of the Clean Air Act as
amended in 1990 (CAA or the Act).
DATES: This rule is effective on March 5,
2007 without further notice, unless EPA
receives adverse comments by February
2, 2007. If we receive such comment, we
will publish a timely withdrawal in the
Federal Register to notify the public
that this rule will not take effect.
ADDRESSES: Submit comments,
identified by docket number EPA-R09-
OAR-2005-CA-0011, by one of the
following methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

e E-mail: R9airpermits@epa.gov.

e Mail or deliver: Gerardo Rios (Air—
3), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact FOR FURTHER
INFORMATION CONTACT section below.
FOR FURTHER INFORMATION CONTACT:
Manny Aquitania, Permits Office (AIR—
3), U.S. Environmental Protection
Agency, Region IX, (415) 972-3977,
aquitania.manny@epa.gov.
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SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?

C. What is the purpose of the submitted
rules or rule revisions?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA recommendations to further
improve the rules
D. Proposed action and public comment
III. Statutory and Executive Order Reviews

TABLE 1.—SUBMITTED RULES

1. The State’s Submittal
A. What rules did the State submit?

Table 1 lists the rules we are
approving with the dates that they were
adopted by the local air agency and
submitted by the California Air
Resources Board.

Alg,%?\acly Rine Rule title Revised | Submitted

ICAPCD 2071 | Permits REQUINEA ......ooiiiiieeiieeee et e e e e e e e e e e e s e e e e e e e 09/14/99 05/26/00
ICAPCD 203 | Transfer .....ccccoveeeiiiieeiiieees 09/14/99 05/26/00
ICAPCD 205 | Cancellation of Applications .... 09/14/99 05/26/00
ICAPCD 206 | Processing of Applications .. 09/14/99 05/26/00
ICAPCD 208 | Permit 10 OPEIALE ....coiieiiiiiiiieiie ettt ettt st e b e e bt she e et e e sab e e bt e ne e e nne e nreenaeeeas 09/14/99 05/26/00

On October 6, 2000 these rule
submittals were found to meet the
completeness criteria in 40 CFR part 51,
appendix V, which must be met before
formal EPA review.

B. Are there other versions of these
rules?

We approved a version of Rule 201
into the SIP on January 27, 1981 (46 FR
8472). We approved a version of Rules
203 and 205 into the SIP on February 3,
1989 (54 FR 5448). We approved a
version of Rule 208 into the SIP on
November 10, 1980 (45 FR 74480).
There is no version of Rule 206 in the
SIP.

C. What is the purpose of the submitted
rules or rule revisions?

These rules describe administrative
provisions and definitions that support
emission controls found in other local
agency requirements. In combination
with the other requirements, these rules
must be enforceable (see section 110(a)
of the CAA) and must not relax existing
requirements (see sections 110(l) and
193).

The purposes of the new rule are as
follows:

e Rule 206 provides extensive
guidelines for the Air Pollution Control
Officer to process an application for a
permit; specifies required standards for
actions on applications; and defines
ministerial permits and discretionary
permits.

The purposes of rule revisions relative
to the SIP rule are as follows:

e Rule 201 adds the requirement for
an Authority to Construct (ATC) in
addition to a Permit to Operate (PTO);
clarifies that the types of permits
regulated by Rules 420, 421, and 701 are
not part of Rule 201; and specifies
requirements for posting of a permit.

¢ Rule 203 is reformatted.

¢ Rule 205 adds a reference to the
(California) Health and Safety Code.

¢ Rule 208 moves to Rule 207 the
standards for a Permit to Operate,
including offset requirements; adds a
requirement for the APCO to inspect the
facility to determine compliance; adds a
provision for existing facilities without
an ATC to obtain a PTO; and adds a
provision to permit certain movable
equipment where no construction is
required.

The TSD has more information about
these rules.

II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?

These rules describe administrative
requirements and definitions that
support emission controls found in
other local agency requirements. In
combination with the other
requirements, these rules must be
enforceable (see section 110(a) of the
CAA) and must not relax existing
requirements (see sections 110(1) and
193).

Guidance and policy documents that
we used to help evaluate enforceability
requirements consistently include the
following:

e Review of New Sources and
Modifications, U.S. EPA, 40 CFR part
51, subpart I, sections 161-165.

o Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,
EPA (May 25, 1988). (The Blue Book)

e Guidance Document for Correcting
Common VOC & Other Rule
Deficiencies, EPA Region 9, (August 21,
2001). (The Little Bluebook)

B. Do the rules meet the evaluation
criteria?

We believe these rules are consistent
with the relevant policy and guidance
regarding enforceability and SIP

relaxations. The TSD has more
information on our evaluation.

C. EPA recommendations to further
improve the rules

The TSD describes additional
revisions to Rules 201 and 205 that do
not affect EPA’s current action but are
recommended for the next time the local
agency modifies the rule.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the CAA, EPA is fully approving the
submitted ICAPCD Rules 201, 203, 205,
206, and 208 because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this
approval, so we are finalizing it without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by February 2, 2007, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on March 5,
2007. This will incorporate these rules
into the federally enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this direct final
rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.
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III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus

standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 5, 2007.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: November 30, 2006.
Wayne Nastri,
Regional Administrator, Region IX.
m Part 52, Chapter [, Title 40 of the Code

of Federal Regulation is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraphs (c)(279)(i)(A)(12),
(13), and (14) to read as follows:

§52.220 Identification of plan.

* * * * *

(12) Rule 201, adopted prior to
October 15, 1979 and revised on
September 14, 1999.

(13) Rule 208, adopted March 17,
1980 and revised on September 14,
1999.

(14) Rules 203, 205, and 206, adopted
on November 19, 1985 and revised on
September 14, 1999.

* * * * *

[FR Doc. E6—22420 Filed 12—29-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2006—0590; FRL—8260-1]
Approval and Promulgation of
Implementation Plans; Revisions to the

Nevada State Implementation Plan;
Requests for Rescission

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is taking final action to
approve certain revisions to the Nevada
State Implementation Plan (SIP) and to
disapprove certain other revisions.
These revisions involve rules and
statutory provisions for which the State
of Nevada is requesting rescission. EPA
is also taking final action to approve
certain updated statutory provisions
submitted by the State of Nevada as
replacements for outdated statutory
provisions in the applicable plan. These
actions were proposed in the Federal
Register on August 28, 2006. The
intended effect is to rescind
unnecessary provisions from the
applicable plan, retain necessary
provisions, and approve replacement
provisions for certain statutes for which
rescissions are disapproved.

DATES: Effective Date: This rule is
effective on February 2, 2007.
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ADDRESSES: EPA has established docket
number EPA-R09-OAR-2006—0590 for
this action. The index to the docket is
available electronically at http://
regulations.gov and in hard copy at EPA
Region IX, 75 Hawthorne Street, San
Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: ]ulie
A. Rose, EPA Region IX, (415) 947—
4126, rose.julie@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“‘our” refer to EPA.

Table of Contents

I. Proposed Action

II. Public Comments and EPA Responses
III. EPA Action

IV. Statutory and Executive Order Reviews

I. Proposed Action

On August 28, 2006 (71 FR 50875),
EPA proposed approval of certain
revisions to the Nevada SIP and
disapproval of certain other revisions.
These revisions involve rules and

statutory provisions previously
approved into the Nevada SIP but for
which the State of Nevada is requesting
rescission. EPA also proposed approval
of certain updated statutory provisions
submitted by the State of Nevada as
replacements for outdated statutory
provisions in the applicable plan. Our
August 28, 2006 proposed rule
represents one of a series of rulemakings
we are conducting on a large SIP
revision submitted by the State of
Nevada on January 12, 2006 in which
the State requests approval of numerous
new or amended rules and statutory
provisions and requests rescission of
numerous other rules and statutory
provisions in the existing SIP. Our
August 28, 2006 proposed rule sets forth
our evaluation and proposed action on
the vast majority of the rescission
requests included in the State’s January
12, 2006 SIP revision submittal.

In our August 28, 2006 proposed rule,
we made final approval of those
requests for rescission that we proposed
to approve contingent upon the receipt
of certain public notice and hearing
documentation from the State of
Nevada. The appropriate documentation
has been submitted for the provisions
listed below in table 1, and we are
taking final action on them today.®! A
separate final rule will be published for
the remainder of the provisions for

which rescission was requested (and
proposed for approval) after the public
notice and hearing documentation has
been submitted. A third final rule will
be published for the rescission of the
Federal implementation plan
promulgated by EPA at 40 CFR 52.1475
(c), (d) and (e), which was also proposed
for rescission in our August 28, 2006
proposed rule.

The majority of the provisions in table
1 represents defined terms that,
although approved by EPA and
therefore made part of the applicable
SIP, are not relied upon by any rule or
statutory provision in the existing
applicable SIP or in any rule or statutory
provision included in the SIP revision
submitted on January 12, 2006 and thus
are unnecessary and appropriate for
rescission. For the other SIP provisions
listed in table 1, we proposed approval
of the State’s rescission requests because
we found them to be unnecessary
because they are not needed generally in
a SIP under CAA section 110(a)(2) or
under 40 CFR part 51 or because there
are other federally enforceable
provisions that would provide
equivalent or greater control. Our
proposed rule and related Technical
Support Document (TSD) contain more
information on these SIP provisions and
our evaluation of the related rescission
requests.

TABLE 1.—SIP PROVISIONS FOR WHICH THE STATE’S RESCISSION REQUEST IS APPROVED

i " Submittal Approval

SIP provision Title date pc?ate
NAC 445.440 AluminuM €QUIVAIENT .......oiiiiiiiiie e 10/26/82 03/27/84
NAC 445.442 Anode bake plant .......... 10/26/82 03/27/84
NAC 445.443 Asphalt concrete plant ... 10/26/82 03/27/84
NAC 445.446 Barite dryer .......ccccveiiiiiniiienne 10/26/82 03/27/84
NAC 445.451 Basic oxygen process furnace ... 10/26/82 03/27/84
NAC 445.453 Bituminous coal ..........cc.cceeeennnne 10/26/82 03/27/84
NAC 445.454 Blast furnace ..... 10/26/82 03/27/84
NAC 445.455 Blowing tap ....... 10/26/82 03/27/84
NAC 445.456 Brass or bronze ... 10/26/82 03/27/84
NAC 445.459 Calcium carbide ... 10/26/82 03/27/84
NAC 445.460 Calcium silicon ..... 10/26/82 03/27/84
NAC 445.461 Capture system ... 10/26/82 03/27/84
NAC 445.462 Charge chrome .... 10/26/82 03/27/84
NAC 445.463 Charge period ............. 10/26/82 03/27/84
NAC 445.465 Coal preparation plant .........ccccccoceniviieene 10/26/82 03/27/84
NAC 445.466 Coal processing and conveying equipment 10/26/82 03/27/84
NAC 445.467 Coal refuse .....ccecvevercircene e 10/26/82 03/27/84
NAC 445.468 Coal storage system ... 10/26/82 03/27/84
NAC 445.469 Coke burn-off ........ 10/26/82 03/27/84
NAC 445.474 Commerecial fuel oil 10/26/82 03/27/84
NAC 445.475 Complex source ... 10/26/82 03/27/84
NAC 445.476 Condensate ...... 10/26/82 03/27/84
NAC 445.481 Control device ...... 10/26/82 03/27/84
NAC 445.483 Copper converter . 10/26/82 03/27/84
NAC 445.484 CUSLOAY traNSTEI .....ooeiiiiiee e 10/26/82 03/27/84

1Table 1 in this notice differs from the
corresponding table in the proposed rule in that it
does not include 12 rules or statutory provisions for
which the State has not yet provided
documentation related to public participation and

for which final action is being deferred pending

receipt of this documentation from the State. These
12 rules or statutory provisions are listed in table
4 of this notice. In addition, we are finalizing the
proposed rescission of the Federal implementation

plan at 40 CFR 52.1475(c), (d), and (e), which
relates to the former Kennecott Copper Company
smelter located in White Pine County, in a separate
notice.
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TABLE 1.—SIP PROVISIONS FOR WHICH THE STATE’S RESCISSION REQUEST IS APPROVED—Continued
i . Submittal Approval

SIP provision Title date pc?ate
NAC 445.485 CYCIONIC FIOW ettt et 10/26/82 03/27/84
NAC 445.487 ... DIESEI TUBH .t 10/26/82 03/27/84
NAC 445.489 ... Direct shell evacuation SyStem ..........c.ccocieiiiriiiiiiciie e 10/26/82 03/27/84
NAC 445.490 ... Drilling and production facility ..........c.ccoceeiniiiniiii s 10/26/82 03/27/84
NAC 445.491 ... Dross reverberatory furnace ..o 10/26/82 03/27/84
NAC 445.493 ... Dust handling @qUIPMENT .........ooiiiiiiiii e 10/26/82 03/27/84
NAC 445.494 ... DIUSES .ttt e 10/26/82 03/27/84
NAC 445.495 ... Electric arc furnace ..........ccociveeiiiiece e 10/26/82 03/27/84
NAC 445.496 ... EIECtriC fUMNACE ..o e 10/26/82 03/27/84
NAC 445.497 ... Electric smelting furnace ... 10/26/82 03/27/84
NAC 445.498 ... Electric submerged arc furnace ..........ccccoceeiiiiiieciiiic 10/26/82 03/27/84
NAC 445.502 ... Equivalent P2Os fEEA ....cocueiiiiiiiee e 10/26/82 03/27/84
NAC 445.503 Equivalent P2Os StOred .........coeeiiiiieiiiiiiieicceeeeeeeseee e 10/26/82 03/27/84
NAC 445.509 Ferrochrome SiliCON .......ccciiiiiiiiiiiiec e 10/26/82 03/27/84
NAC 445.510 ... Ferromanganese SiliCON ..........ccccooiiiiiiiiiiiic i 10/26/82 03/27/84
NAC 445.511 ... FEITOSIlICON ...t 10/26/82 03/27/84
NAC 445.514 ... Fossil fuel-fired steam generating unit ...........cccocoooiiiiiiii 10/26/82 03/27/84
NAC 445.515 Fresh granular triple superphosphate ..........ccccooiiiiiiiiiiiiineeeeee 10/26/82 03/27/84
NAC 445.518 FUBI G8S ettt 10/26/82 03/27/84
NAC 445.519 ... Fuel gas combustion dEVICE .........cccoiiueiiiiiiiieiiieeee e 10/26/82 03/27/84
NAC 445.522 ... FUrNace Charge ........ooooiiioiiiiieee e e e 10/26/82 03/27/84
NAC 445.523 ... FUrNace CYCle .......cccoiiiiiiii s 10/26/82 03/27/84
NAC 445.524 Furnace power iNPUL ..........cooiiiiiiiiii e 10/26/82 03/27/84
NAC 445.526 Granular diammonium phosphate plant ...........ccccoviiiiiniiie, 10/26/82 03/27/84
NAC 445.527 ... Granular triple super-phosphate storage facility ..........cccccoceeviniiienenen. 10/26/82 03/27/84
NAC 445.528 ... HEAE tIME ..ottt e e 10/26/82 03/27/84
NAC 445.529 ... High-carbon ferrochrome ............cccoooiiiiiiiiic e 10/26/82 03/27/84
NAC 445.530 High level of volatile impurities ..............ccocoviiiiiiiiie 10/26/82 03/27/84
NAC 445.531 HIGh TEITAIN ..o 10/26/82 03/27/84
NAC 445.532 ... HYArOCarDON ..o 10/26/82 03/27/84
NAC 445.534 ... ISOKiNetic SAMPIING ...ooveiiiiii s 10/26/82 03/27/84
NAC 445.539 ... LOW EITAIN ..ottt e 10/26/82 03/27/84
NAC 445.543 ... Meltdown and refining ........cooceeiiiiiiiie e 10/26/82 03/27/84
NAC 445.544 ... Meltdown and refining period ...........ccccviiriiiiiii e 10/26/82 03/27/84
NAC 445.546 ... MOIYDAENUM ... 10/26/82 03/27/84
NAC 445.547 ... Molybdenum processing plant ..........c..ccceeiririeninieneieeseee e 10/26/82 03/27/84
NAC 445.551 ... Nitric acid production UNit ...........ccooceeeiiiiee e 10/26/82 03/27/84
NAC 445.566 Petroleum NQUIAS .......eeiiiiie et 10/26/82 03/27/84
NAC 445.567 Petroleum refiNery ..o 10/26/82 03/27/84
NAC 445.568 ... Pneumatic coal-cleaning equipment .. 10/26/82 03/27/84
NAC 445.572 ... POtroom ......ccovivieieeinincneeecee 10/26/82 03/27/84
NAC 445.573 ... Potroom group ........ccceceeeciiiniiiiiieene 10/26/82 03/27/84
NAC 445.576 Primary aluminum reduction plant ...........cccceeriiriiiiieei e 10/26/82 03/27/84
NAC 445.577 Primary control SYyStem ..........ccociiiiiiiiii e 10/26/82 03/27/84
NAC 445.578 ... Primary copper SMERET ..........oociiiiiiiieiee e 10/26/82 03/27/84
NAC 445.579 ... Primary lead SMeRer ... 10/26/82 03/27/84
NAC 445.580 ... Primary ZinC SMEIET .....cocueiiiiiieee e 10/26/82 03/27/84
NAC 445.582 ... PrOCESS GAS ..iviiuiiiiiiietiiieei ettt 10/26/82 03/27/84
NAC 445.583 ... ProCess UPSEE gas .....cceeiiiiiiiiiiieiie ettt 10/26/82 03/27/84
NAC 445.586 ... Product Change .........occoiiiiiiii e 10/26/82 03/27/84
NAC 445.587 ... Proportional SampPliNg ........cooeeiieiiiiiieeeeee e 10/26/82 03/27/84
NAC 445.591 ... Refinery process UNIt .........ccoveeriiieiiiiieie e 10/26/82 03/27/84
NAC 445.593 ... REid VAPOI PrESSUIE ...eceeiiiieeeiiieeeiiie e st e eeeeeeeeessteeesnteeesneeeennneeeeneeas 10/26/82 03/27/84
NAC 445.594 ... Reverberatory furnace ...........ccocoeiiiiiiiiiii e 10/26/82 03/27/84
NAC 445.595 ... Reverberatory smelting furnace ..........ccoccoovieriiiieiccn e 10/26/82 03/27/84
NAC 445.598 ... ROOT MONITOT .. e e 10/26/82 03/27/84
NAC 445.600 ... Run-of-pile triple superphosphate ..........ccccccveeiiieieiie i 10/26/82 03/27/84
NAC 445.602 ... Secondary CONrol SYSIEM ........c.coiiiiriiieieieeesee e 10/26/82 03/27/84
NAC 445.603 ... Secondary lead SMERET ........coceiiiiiiiiieeee e 10/26/82 03/27/84
NAC 445.604 ... 15 2 To] o TSRS 10/26/82 03/27/84
NAC 445.605 ... SHOP OPACIY ...ttt et 10/26/82 03/27/84
NAC 445.608 SilICOMANGANESE ...c.eeiiiiiieiieiee et 10/26/82 03/27/84
NAC 445.609 Silicomanganese ZIrCONIUM .........ccoiueeriiereeiiee et 10/26/82 03/27/84
NAC 445.610 ... SHlICON MELAL ... 10/26/82 03/27/84
NAC 445.611 ... SHIVEIY TFON ittt st 10/26/82 03/27/84
NAC 445.614 ... SINEr DA ... s 10/26/82 03/27/84
NAC 445.615 ... Sintering MAacChiNg ........oooiiiiiii e 10/26/82 03/27/84
NAC 445.616 ... Sintering machine discharge end .........c.ccooeieriirieiininene e 10/26/82 03/27/84
NAC 445.619 ... SMEIING ettt 10/26/82 03/27/84
NAC 445.620 ... SMERING fUMACE ... 10/26/82 03/27/84
NAC 445.626 Standard ferromanganese ........cocceovueeriieiieeiee e 10/26/82 03/27/84
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TABLE 1.—SIP PROVISIONS FOR WHICH THE STATE’S RESCISSION REQUEST IS APPROVED—Continued

i . Submittal Approval

SIP provision Title date pc?ate
NAC 445.629 Steel production CYCIE .......c.eoiiiiiiieiieiie e 10/26/82 03/27/84
NAC 445.631 ... STOrAGE VESSE ..ttt 10/26/82 03/27/84
NAC 445.632 ... Structure, building, facility or installation .........cc.cccocceviiiiiiiiiiee 10/26/82 03/27/84
NAC 445.634 ... Sulfuric acid Plant .........ccoiiiii e 10/26/82 03/27/84
NAC 445.635 ... Sulfuric acid production UNit ..........cccoceeeiiiee e 10/26/82 03/27/84
NAC 445.636 ... Superphosphoric acid plant ...........cccooiiieiiiiei e 10/26/82 03/27/84
NAC 445.637 ... TAPPING vttt 10/26/82 03/27/84
NAC 445.638 ... LIE=To) o g To o T=Tg (o To PSP TRV PRRP PR 10/26/82 03/27/84
NAC 445.639 ... Tapping StAtION ....cocueiiiieiee s 10/26/82 03/27/84
NAC 445.640 ... Thermal Aryer ... s 10/26/82 03/27/84
NAC 445.641 ... TREIMIE PIrOCESS ..vvveieiieeeiiie et e e s e e ee e e e e st e e nee e e enneeeenaeeeeneeas 10/26/82 03/27/84
NAC 445.642 Total fIUOTIAES ...t e 10/26/82 03/27/84
NAC 445.643 Total Smelter Charge ........ooceiiiiiieeiieeee s 10/26/82 03/27/84
NAC 445.644 ... Transfer and l0ading SYSEM .......ccccooiiiiiiiiiiieeeeee e 10/26/82 03/27/84
NAC 445.645 ... Triple superphosphate plant .........ccccooviiieiii e 10/26/82 03/27/84
NAC 445.646 ... TIUE VAPOK PIESSUIE ....viteeueeteeuteteeireseesseeste st e ssesneessesse s ste e s see s nee s 10/26/82 03/27/84
NAC 445.648 ... VapOor r€COVENY SYSTEIM ....cccuiiiiiiiiiiiiie ettt 10/26/82 03/27/84
NAC 445.652 ... Weak NItriC ACIA ....oooiueiiieiei e e 10/26/82 03/27/84
NAC 445.654 ... Wet-process phosphoric acid plant ........cccccceveeiieeeiciec e 10/26/82 03/27/84
Article 2.7.4 ... Confidential INfOrmMation ............ccooiiieiiiiereeeeee e 12/10/76 08/21/78
Articles 2.10.1 and 2.10.1.1 ......cccevcieennes FaNo oY= Tl o] doToT=Te (U] (=Y. 01/28/72 05/31/72
Articles 2.10.1.2, 2.10.2 and 2.10.3 .......... APPEAI PrOCEAUIES ...ttt 10/31/75 01/09/78
Article 3.3.4 ..o IS (o] o I o] (o [T = P 01/28/72 05/31/72
Article 4.3.4 ... Emissions from any mobile equipment .............cccoiiiiiiiiiiin 01/28/72 05/31/72
Article 7.2.5 ..o Basic REfractory ........cooioioiiiiiie e 11/05/80 06/18/82
Article 7.2.9 ..o Sierra Chemical CO. .....occoiciririiiiie s 11/05/80 06/18/82
Article 8.1 .o Primary Non-Ferrous Smelers ..........cccoviviieniiiiierieeeeee e 06/14/74 02/06/75
Articles 8.1.1,8.1.2, & 8.1.4 .....ccceeuueeeee. Primary Non-Ferrous Smelters ..........cccoooiiiiiiiieiieiieee e 10/31/75 01/09/78
Article 8.3.4 ..o BASIC ...ttt e 11/05/80 06/18/82
Article 16.3.1.2 ..., Regulations controlling cement (Applying to Portland cement plants) ... | 12/29/78 06/18/82
Articles 16.3.2, 16.3.2.1, & 16.3.2.2 ......... Standard of particulate matter for clinker cooler (Applying to Portland | 12/29/78 06/18/82

cement plants).

Article 16.15 ..o Primary lead SMEREIS ........oooiiiiiiiicee e 12/29/78 06/18/82
Articles 16.15.1 to 16.15.1.2 ... Standard for Particulate Matter (Applying to primary lead smelters) ...... 12/29/78 06/18/82
Articles 16.15.2 to 16.15.2.2 ...... Standard for Opacity (Applying to primary lead smelters) ..........ccco...... 12/29/78 06/18/82
Articles 16.15.3 t0 16.15.3.2 ........cccccueeee. Standard for Sulfur (Applying to primary lead smelters) ...........ccccceeuenen. 12/29/78 06/18/82
Article 16.15.4 ...ooooeeeeee e Monitoring Operations (Applying to primary lead smelters) .................... 12/29/78 06/18/82
NAC 445.723 ... Existing copper smelters ... 10/26/82 03/27/84
NAC 445.815 ..o Molybdenum processing plants 09/14/83 03/27/84
NAC 445.816(2) (a), (b), (c), (e), (f), (9), | Processing Plants for Precious Metals ...........ccccooerniniininennincnecniene 09/14/83 03/27/84

(h), and (i).

Section 13(15) and (19) of Senate Bill No. | [State commission of environmental protection—review recommenda- | 01/28/72 05/31/72

275. tions of hearing board and delegation].

As noted above, in our August 28, below. We believe that retention of documentation to show that rescission
2006 proposed rule, we proposed to these provisions is appropriate to satisfy ~would not interfere with continued
disapprove the State’s request to rescind  certain specific requirements for SIPs attainment of the national ambient air
certain rules and statutory provisions under CAA section 110(a)(2) or that quality standards (NAAQS) as required
from the existing SIP. These rules and retention is appropriate because the under CAA section 110(1).

statutory provisions are listed in table 2 State has not provided sufficient

TABLE 2.—SIP PROVISIONS FOR WHICH THE STATE’S RESCISSION REQUEST IS DISAPPROVED

SIP provision Title Suggslettal Apg;ﬁ;’ al
NAC 445.436 ....cccovviieeiiiiiieieeeieesee e AIr CONTAMINANT ...t 10/26/82 03/27/84
NAC 445.570 ... Portland cement plant .... 10/26/82 03/27/84
Article 1.171 SINGIE SOUICE ...ttt 12/10/76 08/21/78
NAC 445.630 STOP OFUET .t e 10/26/82 03/27/84
NAC 445.660 ......cooovvreereeeeieeee e SeVErability ......coooviiiiie e s 10/26/82 03/27/84
NAC 445.663 ........oooveerieriieieeeieenee e Concealment of emissions prohibited ...........ccccooieiiiiiiiiieniireeeee 10/26/82 03/27/84
NAC 445.665 ......coooveeeieiiieiieeieesee e Hazardous emissions: Order for reduction or discontinuance ................ 10/26/82 03/27/84
NAC 445.696 .......oooverieineeeeeeeeeeiee Notice of violations; appearance before commission .............ccccoceecene 10/26/82 03/27/84
NAC 445.697 ....ooveieeeeeeese e STOP OFUEIS .ot 10/26/82 03/27/84
NAC 445.764 ....coeeieiieeeeeeeeee e Reduction of employees’ pay because of use of system prohibited ...... 10/26/82 03/27/84
NAC 445.816(3), (4) & (5) weeevvvveeriverernnnn Processing Plants for Precious Metals .........c.cccooieiiiniiicinieecee 09/14/83 03/27/84
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TABLE 2.—SIP PROVISIONS FOR WHICH THE STATE’S RESCISSION REQUEST IS DISAPPROVED—Continued
i . Submittal Approval
SIP provision Title date date

NRS 445.451% .o State environmental commission: Creation; composition; chairman; | 12/29/78 07/10/80
quorum; salary, expenses of members; disqualification of members;
technical support.

NRS 445.456* Department designated as state air pollution control agency ................. 12/29/78 07/10/80

NRS 445.473* ... Department powers and dUti€S ........cccecceeeeiieeiiiee e eree e eeee e eeee e 12/29/78 07/10/80

NRS 445.476* ... Power of department representatives to enter and inspect premises .... | 12/29/78 07/10/80

NRS 445.498* ... Appeals to commission; Notice of appeal .. .. | 12/29/78 07/10/80

NRS 445.499* ... Appeals to commission; Hearings .........ccccceeiiiiiiiiieiiieseecee e 12/29/78 07/10/80

NRS 445.501* Appeals to commission: Appealable matters; commission action; rules | 12/29/78 07/10/80
for appeals.

NRS 445.526% ......oovoiiiieiiieeeeeee e Violations: Notice and order by director; hearing; alternative proce- | 09/10/75 01/24/78
dures.

NRS 445.529% ......ooiiiiiiiiiiieeeeee e Violations: Injunctive relief ... 12/29/78 07/10/80

NRS 445.576% .....oooiiieieeereeeee e Confidential information: Definitions; limitations on use; penalty for un- | 09/10/75 01/24/78
lawful disclosure or use.

NRS 445.581% ....oiiiiiiieeeeeee e Power of department officers to inspect, search premises; search war- | 12/29/78 07/10/80
rants.

NRS 445.596* Private rights and remedies not affected 12/29/78 07/10/80

NRS 445.598* ... Provisions for transition in administration 12/29/78 07/10/80

NRS 445.601* Civil penalties; fines not bar to injunctive relief, other remedies; dis- | 12/29/78 07/10/80
position of fines.

Note: Asterisk (*) indicates applicable SIP provisions for which replacement provisions are being approved (see table 3, below).

Also as noted above, in our August
28, 2006 proposed rule, we proposed to
approve certain submitted statutory
provisions to supersede the
corresponding outdated provisions
noted with an asterisk in table 2 above.
These submitted statutory provisions
are listed in table 3, below. In its
January 12, 2006 SIP revision submittal,

NDEP requests EPA to approve new
statutory provisions to replace any
outdated State statutory provisions for
which EPA determines that the
rescission request should not be
approved. Thus, consistent with the
State’s request, we are approving 14
specific statutory provisions, submitted
by NDEP in Appendix III-E of the

January 12, 2006 SIP revision submittal,
to replace the corresponding statutory
provisions in the applicable SIP (see
table 3, below). In general, we find that
the current statutory provisions listed in
table 3 essentially mirror the
corresponding outdated provisions in
the applicable SIP and thus would not
relax any existing requirement.2

TABLE 3.—SUBMITTED PROVISIONS WHICH ARE APPROVED AS REPLACEMENTS FOR OUTDATED PROVISIONS IN THE

APPLICABLE SIP

Submitted
provisions

Title

Submittal
date

NRS 445B.200 ....

NRS 445B.205 ....
NRS 445B.230 ....
NRS 445B.240 ....
NRS 445B.340 ....
NRS 445B.350 ....
NRS 445B.360 ....
NRS 445B.450 ....
NRS 445B.460 ....
NRS 445B.570 ....
NRS 445B.580 ....
NRS 445B.600 ....
NRS 445B.610 ....
NRS 445B.640 ....

Creation and composition; chairman; quorum; compensation of members and employees; disqualification;
technical support.
Department designated as state air pollution CONtrol @gENCY .........oeiiiuiiiiiiiiieiie e
Powers and duties of department ............ccccceoiiiiiiiiiiii
Power of representatives of department to enter and inspect premises ...
Appeals to commission: NOICE Of APPEAI ........oiiuiiiiiiiie et
Appeals t0 COMMISSION: NBAINGS ....cc.ueeiiiiieieiie et e st e et e s b e e et e e e ss e e e e sae e e e e anee e e enneesanneeesannneean
Appeals to commission: appealable matters; action by commission; regulations
Notice and order by director; hearing; alternative procedures ...........cccccceerieeeennnnn.
INJUNCEIVE TEIIET ...ttt h et e b e e bt e s bt e et e e s it e e bt e s aeeebeesareenee e
Confidentiality and use of information obtained by department; penalty
Officer of department may inspect or search premises; search warrant
Private rights and remedies not affected ...........cocceeiiiiiiniiiiiiieee
Provisions for transition in adminiStration ..............oociiiiiiii e
Levy and disposition of administrative fines; additional remedies available; penalty ...........ccccoconviiiiiniiiniennnnn.

01/12/06

01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06
01/12/06

II. Public Comments and EPA

Responses

EPA’s proposed action provided a 30-

period, we received comments from
Jennifer L. Carr and Michael Elges,
Division of Environmental Protection,
State of Nevada Department of

letter dated September 25, 2006. We
summarize the comments and provide
our responses in the paragraphs that

day public comment period. During this

2Because the current statutory provisions
essentially mirror the outdated provisions, we view
our approval of the current statutory provisions as
a re-codification and, as such, we are not taking
action to remedy pre-existing deficiencies in the

Conservation & Natural Resources, by

applicable SIP. We note, however, that one of the
provisions, NRS 445B.200 (‘“‘Creation and
composition; chairman; quorum; compensation of
members and employees; disqualification; technical
support”), does not meet the related SIP

requirements (CAA section 110(a)(2)(E)(ii) and CAA
section 128) and could be the subject of some future

EPA rulemaking, such as one under CAA section
110(k)(5).
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follow. Note that some of the comments
in the September 25, 2006 letter are
directed at a different EPA proposed
rule also related to the State’s

January 12, 2006 SIP submittal and
published the same week as the August
28, 2006 proposed rule. See 71 FR
51793 (August 31, 2006). Comments on
the August 31, 2006 proposed rule are
addressed in a separate final action
published on December 11, 2006 at 71
FR 71486.

Comment #1: The Nevada Division of
Environmental Protection (NDEP)
recognizes that EPA has made final
approval of the rescission requests
contingent upon receipt of public notice
and hearing documentation from the
State of Nevada and believes that it has
now provided the required
documentation for all of the applicable
rescission requests except for 12. NDEP
also comments that EPA should state
that the public notice and hearing

documentation submitted on
February 16, 2005 was used to support
the proposed rulemaking.

Response #1: With the exception of
the 12 provisions listed in table 4 below
for which documentation is pending, we
find that the State has now provided
sufficient documentation for the
applicable rescission requests and
thereby met the contingency placed on
their proposed approval in our
August 28, 2006 proposed rule.

TABLE 4.—SIP PROVISIONS FOR WHICH STATE’S REQUEST FOR RESCISSION WAS PROPOSED FOR APPROVAL BUT FOR
WHICH FINAL ACTION IS PENDING RECEIPT OF DOCUMENTATION OF PUBLIC PARTICIPATION

i ] Submittal Approval
SIP (or FIP) provision Title prloy A
NAC 445.477 Confidential iNfOrmation ...........ccooveoiiieiencee e 10/26/82 03/27/84
NAC 445.554 Nuisance .......ccccoceevveneene 10/26/82 03/27/84
NAC 445.596 Ringelmann chart .... 10/26/82 03/27/84
NAC 445.617 Six-minute period ............ 10/26/82 03/27/84
NAC 445.662 Confidential Information ..... 10/26/82 03/27/84
NAC 445.695 Schedules for compliance ..........cccveevenieiinieenene 10/26/82 03/27/84
NAC 445.698 Appeal of director’'s decision: Application forms .... 10/26/82 03/27/84
NAC 445.700 Violations: Manner of paying fines .........c..ccc.cc...... 10/26/82 03/27/84
NAC 445.844 OdOIS ettt 10/26/82 03/27/84
NRS 445.401 Declaration of public policy ...........ccccoevriiennen. 12/29/78 07/10/80
NRS 445.466 Commission regulations: Notice and hearing .........ccccccevvviieenienieeneene 12/29/78 07/10/80
NRS 445.497 Notice of regulatory action: Requirement; method; contents of notice ... 12/29/78 07/10/80

We also agree that an explanation of
the extent of reliance of our proposed
rule on the February 16, 2005 SIP
submittal is warranted. On February 16,
2005, NDEP submitted a large revision
to the applicable Nevada SIP. The
February 16, 2005 SIP submittal
includes new and amended rules and
statutory provisions as well as requests
for rescission of certain rules and
statutory provisions in the existing SIP.
The February 16, 2005 SIP submittal
also contains documentation of public
participation (i.e., notice and public
hearing) and adoption for all of the
submitted rules through the hearing on
November 30, 2004 held by the State
Environmental Commission. The
February 16, 2005 SIP submittal also
includes documentation of public
participation for 16 of the requested rule
rescissions.

On January 12, 2006, NDEP submitted
an amended version of the February 16,
2005 SIP submittal. The January 12,
2006 SIP submittal contains updated
regulatory materials including new and
amended rules adopted by the State
Environmental Commission on October
4, 2005 but otherwise contains the same
materials as the earlier submittal with
the exception of the documentation of
public participation. The January 12,
2006 SIP submittal only contains
documentation of public participation
for rule amendments adopted by the
State Environmental Commission on

October 4, 2005 but did not re-submit
the public participation documentation
included in the earlier submittal.
Therefore, the January 12, 2006 SIP
submittal supersedes the earlier SIP
revision submittal dated February 16,
2005 for all purposes except for the
documentation of public participation
for adoption dates from November 30,
2004 and earlier. The January 12, 2006
SIP submittal did not include public
participation documentation for any of
the requested rescissions.

Upon request by EPA for
documentation of public participation
for the requested rescissions, NDEP
indicated where such documentation
could be found in the materials
submitted as part of the February 16,
2005 SIP submittal and also provided
documentation for public hearings held
by the State Environmental Commission
on August 28-29, 1985 during which
the vast majority of the rules for which
the State has requested rescission were
repealed. NDEP also provided an
explanation for all of the other rules and
statutory provisions proposed for
rescission that were not already
documented in the February 16, 2005
SIP submittal or the materials for the
August 28-29, 1985 public hearings
(except for the 12 listed in table 4).
Taken collectively, the documentation
provided by NDEP is sufficient to meet
the related public participation
requirements under CAA section 110(1)

and for us to remove the contingency in
our proposed rule for all of the
provisions for which rescission was
requested and proposed for approval
(except, as noted, for the 12 listed in
table 4).

Comment #2: NDEP disagrees with
the statements made in EPA’s TSD (for
the August 28, 2006 proposed rule)
regarding the rescission of Nevada Air
Quality Regulation (NAQR) article 7.2.9.
NDEDP states that a new lime kiln located
on the previous site of Sierra Chemical
Company’s lime kiln in Lincoln County
would be subject to a new emission
limit rather than the limit in NAQR
article 7.2.9.

Response #2: We agree. Although we
proposed approval of the State’s request
for rescission of NAQR article 7.2.9, our
discussion and evaluation of the
rescission request as set forth in the TSD
presumes incorrectly that the emission
limit in NAQR article 7.2.9 would apply
to a new kiln at this location. The stated
presumption is incorrect because a new
kiln at this location would be treated as
a new emission unit under NDEP’s new
source review rules. As such, the unit-
specific limit in NAQR article 7.2.9
would not apply and has become
obsolete (see letter from William Frey,
Senior Deputy Attorney General, State
of Nevada, dated July 11, 2006). In this
notice, we are taking final action to
approve the State’s request for
rescission of NAQR article 7.2.9.



Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Rules and Regulations

17

Comment #3: NDEP acknowledges
that EPA is deferring action on NAC
445.694 and intends to respond to EPA’s
suggestion of providing further
explanation as to why the provision can
be rescinded.

Response #3: We appreciate NDEP’s
willingness to submit additional
justification for the rescission of NAC
445.694 (“Emission discharge
information”’) and plan to review it
when it is submitted.

III. EPA Action

No comments were submitted that
change our assessment of our proposed
action. Therefore, as authorized in
section 110(k)(3) of the Clean Air Act,
and in light of documentation for public
participation provided by the State of
Nevada, EPA is finalizing the approval
of the State’s request for rescission of
the rules and statutory provisions listed
in table 1, above, and the disapproval of
the State’s request for rescission of the
rules and statutory provisions listed in
table 2, above. EPA is also approving the
submitted statutory provisions listed in
table 3, above, into the Nevada SIP as
replacements for the corresponding
outdated provisions listed in table 2.

EPA is not taking final action on 12
of the provisions for which the State
requests rescission and for which EPA
proposed approval on August 28, 2006
(as listed in table 4, above) but will do
so upon receipt of public participation
documentation from the State. Lastly,
we will be taking final action on our
proposed rescission of the Federal
implementation plan at 40 CFR 52.1475
(c), (d), and (e), which is related to the
former Kennecott Copper Company
smelter located in White Pine County,
in a separate notice.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
or disapproves certain State requests for
rescission and approves certain
replacement provisions as meeting
Federal requirements and imposes no
additional requirements beyond those
imposed by state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility

Act (5 U.S.C. 601 et seq.). Because this
rule rescinds, retains or approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves or disapproves certain State
requests for rescission and approves
certain replacement provisions
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 5, 2007.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: December 14, 2006.
Keith Takata,
Acting Regional Administrator, Region IX.

m Part 52, Chapter I, Title 40 of the Code
of Federal Regulation is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart DD—Nevada

m 2. Section 52.1470 is amended by
adding paragraphs (b)(2), (c)(7)(i),
(c)(11)(i), (c)(12)(), (c)(14)(ix),
(c)(22)(iii), (c)(25)(iii), (c)(26)(i)(B), and
(c)(56)(1)(A)(8) to read as follows:

§52.1470 Identification of plan.
* * * * *

(b) * 0k %

(2) Previously approved on May 31,
1972 in paragraph (b) and now deleted
without replacement: Articles 2.10.1,
2.10.1.1, 3.3.4, 4.3.4, and Section 13,
Nos. 15 and 19 of Senate Bill No. 275.

* * * * *
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(C) * k%

(7) * x %

(i) Previously approved on February
6, 1975 in paragraph (7) and now
deleted without replacement: Article
8.1.

(11) L

(i) Previously approved on January 9,
1978 in paragraph (11) and now deleted
without replacement: Articles 2.10.1.2,
2.10.2, 2.10.3, 8.1.1, 8.1.2, and 8.1.4.

(12) * k%

(i) Previously approved on August 21,
1978 in paragraph (12) and now deleted
without replacement: Article 2.7.4.

(14) * k%

(ix) Previously approved on June 18,
1982 in paragraph (14)(viii) and now

deleted without replacement: Article 16:

Rules 16.3.1.2, 16.3.2, 16.3.2.1, 16.3.2.2,
16.15, 16.15.1, 16.15.1.1, 16.15.1.2,
16.15.2, 16.15.2.1, 16.15.2.2, 16.15.3,
16.15.3.1, 16.15.3.2, and 16.15.4.

* * * * *

(22) L

(iii) Previously approved on June 18,
1982 in paragraph (22)(ii) and now
deleted without replacement: Articles
7.2.5,7.2.9, and 8.3.4.

* * * * *

(25) * k%

(iii) Previously approved on March
27,1984, in paragraph (25)(i)(A) and
now deleted without replacement:
Nevada Administrative Code (NAC)
sections: 445.440, 445.442—-445.443,
445.446, 445.451, 445.453—-445.456,
445.459-445.463, 445.465—-445.469,
445.474-445.476, 445.481, 445.483—
445.485, 445.487, 445.489-445.491,
445.493-445.498, 445.502—-445.503,
445.509-445.511, 445.514—445.515,
445.518—445.519, 445.522—-445.524,
445.526—445.532, 445.534, 445.539,
445.543—-445.544, 445.546, 445.547,
445.551, 445.566—445.568, 445.572—
445.573, 445.576—445.580, 445.582—
445.583, 445.586—445.587, 445.591,
445.593—-445.595, 445.598, 445.600,
445.602—445.605, 445.608—-445.611,
445.614—-445.616, 445.619-445.620,
445.626, 445.629, 445.631-445.632,
445.634—-445.646, 445.648, 445.652,
445.654, and 445.723.

* * * * *
(26) L
(i) L

(B) Previously approved on March 27,
1984, in paragraph (26)(i)(A) and now
deleted without replacement: Nevada
Administrative Code (NAC) sections
445.815 (paragraphs (1), (2)(a)(1)-(2),
and (3)—(5)) and 445.816 (paragraph
(2)(a)—(c) and (e)-(i)).

* * * * *

(8) Title 40, Chapter 445B of Nevada
Revised Statutes (NRS)(2003): Sections
445B.200, 445B.205, 445B.230,
445B.240, 445B.340, 445B.350,
445B.360, 445B.450, 445B.460,
445B.570, 445B.580, 445B.600, 445.610,
and 445.640.

* * * * *

[FR Doc. E6—22408 Filed 12—29-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2006—0904; FRL-8264-8]
Approval and Promulgation of Air

Quality Implementation Plans;
Maryland; PM-10 Test Methods

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Maryland State Implementation Plan
(SIP). The revisions incorporate by
reference EPA’s test methods for
particulate matter with a particle size of
10 microns or less (PM-10). EPA is
approving these revisions to the General
Administrative Provisions of the
Maryland regulations in accordance
with the requirements of the Clean Air
Act.

DATES: This rule is effective on March 5,
2007 without further notice, unless EPA
receives adverse written comment by
February 2, 2007. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2006-0904 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. E-mail: miller.linda@epa.gov.

C. Mail: EPA-R03-OAR-2006—-0904,
Linda Miller, Acting Chief, Air Quality
Planning and Analysis Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and

special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2006—
0904. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. The www.regulations.gov Web
site is an ““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland, 21230.

FOR FURTHER INFORMATION CONTACT:
Linda Miller, (215) 814—2068, or by e-
mail at miller.Jinda@epa.gov.
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SUPPLEMENTARY INFORMATION:

I. Background

On June 21, 2006, the State of
Maryland submitted a formal revision to
its State Implementation Plan (SIP). The
SIP revision consists of regulatory
amendment (Revision 06—06) which
incorporates by reference EPA’s PM-10
test methods. The Maryland regulation
cites test methods used to show
compliance with emission standards in
COMAR 26.11.01.04. The EPA-approved
test methods found in 40 CFR Appendix
A were previously incorporated by
reference in COMAR 26.11.01.04 and
approved as part of the Maryland SIP.
The method for particulate matter found
in Appendix A, Test Method 5, which
captures particulate matter in the front
half of the test train and finer
particulates and condensables collected
in the second half. Method 5 typically
analyzes the front half of the test train.
Compliance with Prevention of
Significant Deterioration permits for
major sources of PM-10 requires the
inclusion of condensables. The revised
PM-10 test methods included in this SIP
revision require the analysis of
condensables for PM-10 emission limits.

The EPA-approved test methods for
particulate matter which are the subject
of this rulemaking are found in 40 CFR
part 51, Appendix M. In addition, the
revision references an EPA
conditionally approved test method
(CTM). The CTMs have been evaluated
by the Agency and may be applicable to
one or more categories of stationary
sources. The EPA confidence in a
method included in this category is
based upon review of various technical
information including, but not limited
to, field and laboratory validation
studies; EPA understanding of the most
significant quality assurance (QA) and
quality control (QC) issues; and EPA
confirmation that the method addresses
these QA/QC issues sufficiently to
identify when the method may not be
acquiring representative data. The
method’s QA/QC procedures are
required as a condition of applicability.

II. Summary of SIP Revision

The State of Maryland has submitted
revisions to the list of test methods for
PM-10 for approval into the Maryland
SIP. The revisions to COMAR
26.11.04.01 incorporate by reference the
following test methods for PM—10 stack
testing: Test Methods 201A and 202 (40
CFR part 51, Appendix M); Test Method
5 (40 CFR part 60, Appendix A) with
Test method 202; Test Method 5 using
front half and back half procedure;
Conditional Test Method 39 may be
substituted for Test Method 202. The

revisions also include a provision for
approval of alternative test methods for
PM-10 if approved by the State and
EPA.

III. Final Action

EPA is approving revisions to
COMAR 26.11.01.04 to incorporate by
reference EPA’s PM-10 test methods.
EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on March 5, 2007 without
further notice unless EPA receives
adverse comment by February 2, 2007.
If EPA receives adverse comment, EPA
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the

relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal requirement, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. This rule also is
not subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission To Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
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“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 5, 2007.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to

approve incorporation by reference of
PM-10 stack test methods into the
Maryland SIP may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Particulate matter,
Reporting and recordkeeping
requirements.

Dated: December 18, 2006.

Donald S. Welsh,
Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V— Maryland

m 2.In §52.1070, the table in paragraph
(c) is amended by revising the entry for
COMAR 26.11.01.04 to read as follows:

§52.1070 Identification of plan.
* * * * *
(C) * % %

EPA-APPROVED REGULATIONS IN THE MARYLAND SIP

Code of Maryland

A § State . . .
administrative regula- . . . Additional explanation/citation at
tions (COMAR) cita- Title/subject eff(;aei:ttéve EPA approval date 40 CFR 52.1100

tion
26.11.01 .o General Administrative Provisions
26.11.01.04 ............... Testing and Monitoring ................ 6/19/06 1/3/07 [Insert page number Paragraph .04c(2) is added.
where the document begins].
* * * * *

[FR Doc. E6—-22414 Filed 12—29-06; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2004-TN-0004, EPA-R04-
OAR-2005-TN-0009, EPA-R04-OAR-2006—
0532, 200607/17(a); FRL—8265-6]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Revisions To the Knox
County Portion of the Tennessee State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve multiple revisions to
the Tennessee State Implementation
Plan (SIP) submitted by the State of
Tennessee, through the Tennessee
Department of Environment and
Conservation (TDEC), on March 16,
2000, July 23, 2002, December 10, 2004,
and January 31, 2006. The revisions
pertain to the Knox County portion of
the Tennessee SIP and include changes
to Knox County Air Quality Regulations
(KCAQR) Section 16.0—“Open

Burning,” Section 25.0—‘Permits,” and
Section 46.0—‘‘Regulation of Volatile
Organic Compounds.” These revisions
are part of Knox County’s strategy to
attain and maintain the national
ambient air quality standards (NAAQS).
Today’s action is being taken pursuant
to section 110 of the Clean Air Act
(CAA).

DATES: This direct final rule is effective
March 5, 2007 without further notice,
unless EPA receives adverse comment
by February 2, 2007. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID Nos. EPA-R04—
OAR-2004-TN-0004, EPA-R04-OAR-
2005-TN-0009, and EPA-R04-OAR~-
2006—0532 by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: louis.egide@epa.gov or
hou.james@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: “EPA-R04—OAR-2004—-TN—
0004,” “EPA-R04-OAR-2005-TN-
0009,” or “EPA-R04-0OAR-2006—-0532,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,

Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.

5. Hand Delivery or Courier: Egide
Louis or James Hou, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s official hours of
business. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2004—
TN-0004, EPA-R04-OAR-2005-TN-
0009, or EPA-R04-OAR-2006-0532.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access”’ system, which
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means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Egide Louis or James Hou, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Dr. Louis
can be reached by telephone at (404)
562—9240 or via electronic mail at
louis.egide@epa.gov. The telephone
number for Mr. Hou is (404) 562—8965.
He can also be reached via electronic
mail at hou.james@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Analysis of State Submittals

On March 16, 2000, July 23, 2002,
December 10, 2004, and January 31,
2006, the State of Tennessee, through
TDEC, submitted revisions to the
Tennessee SIP. The revisions pertain to
the Knox County portion of the
Tennessee SIP and include changes to
KCAQR Section 16.0—“Open Burning,”
Section 25.0—"‘Permits,”” and Section
46.0—"Regulation of Volatile Organic
Compounds.” These rule changes
became effective at the county level on
March 8, 2000, June 25, 2002, December
8, 2004, and December 14, 2005,
respectively. These revisions were
initially submitted by Knox County Air
Quality Management Division for
review to TDEC, which found the
changes to be at least as stringent as the
corresponding State requirements.
TDEC then prepared the forma SIP
revision submittals for EPA review. The
changes included as part of the instant
revisions are part of Knox County’s
strategy to attain and maintain the
NAAQS and are approvable into the
Tennessee SIP pursuant to section 110
of the CAA. The changes included in
each of the four SIP submittals will be
discussed below, organized by subject
matter. In some cases, one rule, such as
the open burning rule, may be affected
by more than one of the SIP submittals.
As a result, the changes discussed below
are organized by rule and not SIP
submittal.

I. KCAQR Section 16.0—“Open
Burning”

All four of the SIP submittals
included changes to KCAQR Section
16.0, “Open Burning.” Each change is
discussed below beginning with the
March 16, 2000, submittal.

The March 16, 2000, SIP submittal
included changes to KCAQR Section
16.4.B, which allows open fires to be set
for the training and instruction of public
or private fire-fighting personnel.
Section 16.4.B was changed to include
conditions under which the use of open
burning for fire-fighting training must be
conducted. These conditions include
requirements that the substances to be
burned must be free of asbestos and
asphalt shingles; the burning is for
training purposes only; and the burning
will not cause a traffic hazard. As a
point of clarification, Section 16.4.B,
which was numbered 16.3.B at the time
of the March 16, 2000, submittal,
subsequently became Section 16.4.B as
a result of a renumbering of Section 16.0
which is discussed below as part of one
of the later SIP submittals.

The July 23, 2002, SIP submittal
included changes to KCAQR Section

16.3— ‘Definitions,” and Section 16.0—
“Open Burning,” including a
renumbering/reorganization of Section
16.0. The changes to the definitions for
Open Burning includes definitions for
the terms “air curtain destructor,” “air
pollution emergency episode,” ‘“‘natural
disaster,” “open burning,” “person,”
“registered sanitary landfill,” and
“wood waste.” As a result of the
renumbering/reorganization of Section
16.0, that provision now contains the
following parts: Section 16.1—"“Open
Burning Prohibited,” Section 16.2—
“Definitions,” Section 16.3—
“Exceptions to Prohibition—Without
Permit,” Section 16.4—“Exceptions to
Prohibition—With Permit,” Section
16.5—"“Open Burning Conditions—With
Permit,” and Section 16.6, which
includes general prohibitions. Section
16.6, which lists materials not exempted
by the Open Burning Rule, is one of the
new sections. Changes were also made
to Section 16.4.C (old Section 16.3.C).
They consisted of adding specific
requirements under which open burning
is allowed when an air curtain
destructor is used. The requirements
include necessary certifications, timing,
substances to be burned, and other
restrictions.

The December 10, 2004, SIP submittal
included changes to KCAQR Section
16.5.B prohibiting open burning on “air
pollution action days.” Specifically, “air
pollution action days” are defined as
days on which the appropriate agency
within Knox County has determined
that air pollution levels may potentially
exceed a NAAQS. The December 10th
submittal also included a new
provision, Section 16.7, which provided
that the use of air curtain destructors
would be prohibited in the County after
January 1, 2005.

The January 31, 2006, SIP submittal
included changes to KCAQR Section
16.4.C and 16.4.D. On November 1,
2006, Knox County notified EPA Region
4 of its decision to withdraw Section
16.4.D. from the January 31, 2006, SIP
revision. As a result, EPA reviewed the
January 31, 2006, submittal as though it
did not contain any changes regarding
Section 16.4.D. The changes to Section
16.4.C involved the deletion of
substance contained in that section,
which regarded the use of air curtain
destructors, and reserving it for future
use. This revision is consistent with the
prohibition on air curtain destructors
included as part of the December 10,
2004, SIP submittal (this is discussed
briefly above).

The March 16, 2000, SIP submittal
also included minor changes to KCAQR
Section 13.0—"“Definitions” and Section
25.0—Permits.” The proposed changes
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to Section 13.0 are not being addressed
today and are not being affected by
today’s direct final action. They will be
addressed in a subsequent action by
EPA which will be published in the
Federal Register. With regard to KCAQR
Section 25.0—‘‘Permits,” the changes
include the addition of a new section,
Section 25.3.] (pertaining to operating
permits), which stipulates that any
violation of an operating permit is
considered a violation of the permit at
issue, as well as, a violation of the Knox
County air regulations. This change was
made to ensure consistency between the
Knox County air permits program and
the corresponding State of Tennessee
program.

The December 10, 2004, SIP submittal
discussed above with regard to the Open
Burning Rule changes, also contained a
proposal to adopt and incorporate by
reference the State of Tennessee’s rules
on Stage I Vapor Recovery. These rules
appear in the Tennessee Administrative
Code Chapter 1200—3—-18—.24.B—
“Gasoline Dispensing Facilities, Stage I
and Stage II Vapor Recovery.” This
provision now exists in Knox County air
regulations under Section 46.0—
“Regulation of Organic Volatile
Compounds,” as KCAQR Section
46.22—"“Gasoline Dispensing Facilities,
Stage I Vapor Recovery.” Knox County’s
changes were made to ensure
consistency with the State of
Tennessee’s Stage I and Stage II vapor
recovery programs, which are required
in newly designated nonattainment
areas of the State.

All of the KCAQR changes described
above, which span over four SIP
submittals, include changes to KCAQR
that are part of Knox County’s strategy
to attain and maintain air quality that is
consistent with the NAAQS. According
to the TDEC, the changes are at least as
stringent as the Tennessee SIP, and the
changes also appear to be at least as
stringent as the current Knox County
portion of the SIP. As a result, the above
described changes are approvable
pursuant to section 110 of the Clean Air
Act.

II. Final Action

EPA is approving revisions to the
Knox County portion of the Tennessee
SIP, submitted by the State of Tennessee
on March 16, 2000, July 23, 2002,
December 10, 2004, and January 31,
2006, pursuant to section 110 of the
Clean Air Act. The revisions include
changes to KCAQR Section 16.0—
“Open Burning,” Section 25.0—
“Permits,” and Section 46.0—
“Regulation of Volatile Organic
Compounds.” Although the December
10, 2004, submittal also included

changes to Section 13.0—Definitions,”
EPA is not taking action on that revision
today. In addition, EPA is taking no
action on changes included in the
January 31, 2006, SIP revision regarding
Section 16.4.D. of the open burning rule,
because they were subsequently
withdrawn by Knox County.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revisions
should adverse comments be filed. This
rule will be effective March 5, 2007
without further notice unless the
Agency receives adverse comments by
February 2, 2007.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on March 5, 2007
and no further action will be taken on
the proposed rule. Please note that if we
receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose

any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. As a result, this action does
not alter the relationship or the
distribution of power and
responsibilities established in the CAA.
This rule also is not subject to Executive
Order 13045 ““Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
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Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 5, 2007. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the

purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: December 20, 2006.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart RR—Tennessee

m 2. Section 52.2220(c) is amended by
revising entries in Table 3 of the Knox
County portion of the Tennessee State
Implementation Plan, for “Section
16.0,” “Section 25.0,”” and “Section
46.0” to read as follows:

§52.2220 Identification of plan.
* * * * *
(C) * % %

TABLE 3.—EPA APPROVED KNOX COUNTY, REGULATIONS

State effec-

State citation Title/subject tive date EPA approval date Explanation
Section 16.0 ....ocevveieriireereeee e Open Burning ............ 12/14/05 01/03/07 [Insert citation of publication].
Section 25.0 ...ooceeviiiieee Permits ........cccceevnenne 03/08/00 01/03/07 [Insert citation of publication].
SeCtion 46.0 ......cceoveiieriiieee e Regulation of Volatile 10/8/04 01/03/07 [Insert citation of publication].
Organic Com-
pounds.
* * * * *

[FR Doc. E6—22475 Filed 12—29-06; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-TN-0009, EPA-R04—
OAR-2006-0471, EPA-R04-OAR-2006—
0532, 2006014(a); FRL—8265-8]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Revisions to the Knox
County Portion of the Tennessee State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Tennessee State Implementation Plan
(SIP) submitted by the State of
Tennessee, through the Tennessee
Department of Environment and
Conservation (TDEC), on December 21,

1999, March 15, 2000, and January 12,
2001. The revisions pertain to the Knox
County portion of the Tennessee SIP
and include changes to the Knox County
Air Quality Regulations (KCAQR)
Section 13.0—"“Definitions” and Section
22.0—"Regulation of Fugitive Dust and
Materials.” These revisions are part of
Knox County’s strategy to attain and
maintain the national ambient air
quality standards (NAAQS), and are
considered by the TDEC to be at least as
stringent as the State’s requirements.
This action is being taken pursuant to
section 110 of the Clean Air Act (CAA).

DATES: This direct final rule is effective
March 5, 2007 without further notice,
unless EPA receives adverse comment
by February 2, 2007. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Nos. EPA-R04—
OAR-2005-TN-0009, EPA-R04-OAR-
2006-0471, and EPA-R04-OAR-2006—
0532, by one of the following methods:

1. http://www.regulations.gov: Follow
the online instructions for submitting
comments.

2. E-mail: louis.egide@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-0OAR-2005-TN—
0009,” “EPA-R04—-0OAR-2006-0471,” or
“EPA-R04-0OAR-2006-0532,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Dr. Egide
Louis, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04—OAR-2005—



24

Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Rules and Regulations

TN-0009; EPA-R04-OAR-2006-0471,
or EPA-R04-OAR-2006-0532. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access’’ system, which
means that EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional

Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding federal holidays.

FOR FURTHER INFORMATION CONTACT: Dr.
Egide Louis, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9240.
Dr. Louis can also be reached via
electronic mail at louis.egide@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Analysis of State Submittals

On December 21, 1999, March 16,
2000, and January 12, 2001, the State of
Tennessee, through TDEC, submitted
proposed revisions to the Tennessee
SIP. The revisions pertain to the Knox
County portion of the Tennessee SIP
and include changes to KCAQR Section
13.0—"“Definitions” and Section 22.0—
“Regulation of Fugitive Dust and
Materials.” These revisions were
initially submitted for review to TDEC,
which found them to be at least as
stringent as the State’s requirements.
TDEC then prepared the SIP submittal
for EPA review. The rule changes
described in each submittal became
State effective on December 7, 1999,
March 8, 2000, and January 10, 2001,
respectively. The rule changes are part
of Knox County’s strategy to attain and
maintain the NAAQS, and are
approvable into the Tennessee SIP
pursuant to section 110 of the CAA.

The December 21, 1999, and March
16, 2000, SIP submittals included
changes to KCAQR Section 13.0—
“Definitions.” The December 21, 1999,
submittal included a change to KCAQR
Section 13.1 to clarify existing
definitions and add a more complete list
of definitions. EPA reviewed these
general definitions with regard to
consistency with the current Tennessee
SIP and federal law, generally. These
definitions are substantially the same as
those in the current Tennessee SIP, and
as a result, they are at least as stringent
as the Tennessee definitions already
included in the SIP. Furthermore, the
definitions are at least as stringent as
general federal definitions. Section 13.0
is a general definitions section only;
different programs described in the
Knox County rules, such as the
prevention of significant deterioration
program, may include more specific
definitions applicable to that program.
The changes being approved today are
summarized below:

1. Knox County added definitions for
the following terms: calendar quarter,
excess emissions, fuel burning

equipment, garbage, national emission
standards for hazardous air
pollutants, point source, reasonably
available control technology,
shutdown, and startup.

2. Knox County moved definitions for
the terms PM;o, PM o emissions, and
total suspended solids from the
‘““Abbreviations” section to the
“Definitions” section, within Section
13.0.

3. Knox County changed the definition
for the term existing source to adopt
the language in the Tennessee
Administrative Code Chapter 1200—-3—
2-.01—"“Definitions.”

4. Knox County changed the definition
for the term non-process emissions by
omitting the reference to Section
13.40. Section 13.40 was deleted as a
result of the reformatting and change
in the numbering system of Section
13.0, which is discussed below.

5. Knox County reformatted Section
13.0 to include a definitions part and
an abbreviations part. Knox County
also changed the numbering system of
Section 13.0 to accommodate both the
definitions and abbreviations.

The March 16, 2000, SIP submittal
included additional changes to KCAQR
Section 13.0. Specifically, Knox County
revised the definition of “PM;o
Emissions” to exclude uncombined
water. This change was made in
response to EPA comments described in
a letter to the Knox County Department
of Air Quality Management on October
13, 1999. In this letter, which is
included in the Docket for this action,
EPA commented that for Knox County’s
definition to be consistent with the
definition contained in 40 CFR 51.100,
the PM;o emissions definition should
not include “uncombined water.”

The March 16, 2000, SIP submittal
also included changes to KCAQR
Section 16.0—“Open Burning” and
Section 25.0—‘“Permits.” EPA is not
discussing those changes at this time.
EPA will address those changes in a
separate action described in a separate
Federal Register notice.

The January 12, 2001, SIP submittal
included changes to KCAQR Section
22.0—"Regulation of Fugitive Dust and
Materials.” Specifically, the changes
added the “paving of roadways” as a
new activity for which reasonable
precautions have to be taken to prevent
particulate matter from becoming
airborne. The list of activities for which
reasonable precautions must be taken to
control particulate matter now includes
both the paving of roadways and the
maintenance of roadways (which was
moved from Section 22.1.E to 22.1.H).
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II. Final Action

EPA is taking direct final action to
approve the above-described revisions
to the Tennessee SIP, to incorporate
changes made by Knox County to
KCAQR Sections 13.0—"“Definitions,”
and 22.0—"Regulation of Fugitive Dust
and Materials.” EPA is publishing this
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be submitted.
This rule will be effective March 5, 2007
without further notice unless the
Agency receives adverse comments by
February 2, 2007.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on March 5, 2007
and no further action will be taken on
the proposed rule. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of the
rules discussed herein, and if that
provision may be severed from the
remainder of the rules, we may adopt as
final those provisions of the rules that
are not the subject of an adverse
comment.

III. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355,

May 22, 2001). This action merely
approves state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic

impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves state law as meeting a Federal
standard. As a result, it does not alter
the relationship or the distribution of
power and responsibilities established
in the CAA. This rule also is not subject
to Executive Order 13045, ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 5, 2007. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: December 20, 2006.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart RR—Tennessee

m 2. Section 52.2220(c) is amended by
revising entries in Table 3 of the Knox
County portion of the Tennessee State
Implementation Plan, for “Section 16.0”
and ““Section 22.0,” to read as follows:

§52.2220 Identification of plan.

* * * * *

(C) * x %



26 Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Rules and Regulations
TABLE 3.—EPA APPROVED KNOX COUNTY, REGULATIONS
State citation Title/subject SE’:}: ggt%c' EPA approval date Explanation
18,0 et Definitions .........ccoeeevvecveenienn 03/08/00 01/03/07 ...oovvvvrvverreeeirerrenrenes
[Insert citation of publication].

22.0 i Regulation of Fugitive Dust 1/10/01  01/03/07 ..oeveeeeeeeieeeeeee

and Materials. [Insert citation of publication].
* * * * *

[FR Doc. E6—22482 Filed 12—29-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2004-0238; FRL-8264—1]
RIN 2060-AM16

National Emission Standards for
Hazardous Air Pollutants for Source

Categories From Oil and Natural Gas
Production Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action promulgates
national emission standards for
hazardous air pollutants to regulate
hazardous air pollutant emissions from
oil and natural gas production facilities
that are area sources. The final national
emission standards for hazardous air
pollutants for major sources was
promulgated on June 17, 1999, but final
action with respect to area sources was
deferred. Oil and natural gas production
is identified in the Urban Air Toxics
Strategy as an area source category for
regulation under section 112(c)(3) of the
Clean Air Act because of benzene
emissions from triethylene glycol
dehydration units located at such
facilities. This final rule also amends a

general provision in the regulation to
allow the use of an ASTM standard as
an alternative test method to EPA
Method 18 in the National Emission
Standards for Hazardous Air Pollutants
From Qil and Natural Gas Production
Facilities.

DATES: This final rule is effective on
January 3, 2007. The incorporation by
reference of certain publications listed
in these rules is approved by the
Director of the Federal Register as of
January 3, 2007.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2004-0238. All
documents in the docket are listed
either on the www.regulations.gov Web
site or in the legacy docket, A—94—04.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA
West, Room B—-102, 1301 Constitution
Ave., NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is

(202) 566—1744, and the telephone
number for the Air and Radiation
Docket is (202) 566—1742. Note: The
EPA Docket Center suffered damage due
to flooding during the last week of June
2006. The Docket Center is continuing
to operate. However, during the
cleanup, there will be temporary
changes to Docket Center telephone
numbers, addresses, and hours of
operation for people who wish to make
hand deliveries or visit the Public
Reading Room to view documents.
Consult EPA’s Federal Register notice at
71 FR 38147 (July 5, 2006) or the EPA
Web site at http://www.epa.gov/
epahome/dockets.htm for current
information on docket operations,
locations, and telephone numbers. The
Docket Center’s mailing address for U.S.
mail and the procedure for submitting
comments to www.regulations.gov are
not affected by the flooding and will
remain the same.

FOR FURTHER INFORMATION CONTACT: Greg
Nizich, Office of Air Quality Planning
and Standards, Sector Policies and
Programs Division, Coatings and
Chemicals Group (E143-01),
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone number: (919) 541-3078; fax
number: (919) 541-0246; e-mail address:
nizich.greg@epa.gov.

SUPPLEMENTARY INFORMATION: Regulated
Entities. Entities potentially affected by
this final rule include, but are not
limited to, the following:

Category NAICS Code*

Examples of regulated entities

Industry 211111, 211112

Condensate tank batteries, glycol dehydration units, and natural gas processing plants.

*North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your facility would be
regulated by this action, you should

examine the applicability criteria in 40
CFR part 63, subpart HH, National
Emissions Standards for Hazardous Air
Pollutants From Oil and Natural Gas
Production Facilities. If you have any
questions regarding the applicability of

this action to a particular entity, consult
the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this final rule is also
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available on the Worldwide Web
(WWW) through the Technology
Transfer Network (TTN). Following the
Administrator’s signature, a copy of this
final rule will be posted on the TTN’s
policy and guidance page for newly
proposed or promulgated rules at http://
www.epa.gov/ttn/oarpg/. The TTN
provides information and technology
exchange in various areas of air
pollution control.

Judicial Review. Under section
307(b)(1) of the Clean Air Act (CAA),
judicial review of this final rule is
available by filing a petition for review
in the United States Court of Appeals
for the District of Columbia Circuit by
March 5, 2007. Only those objections to
this final rule that were raised with
reasonable specificity during the period
for public comment may be raised
during judicial review. Under section
307(b)(2) of the CAA, the requirements
that are the subject of this final rule may
not be challenged later in civil or
criminal proceedings brought by EPA to
enforce these requirements.

Section 307(d)(7)(B) of the CAA
further provides a mechanism for us to
convene a proceeding for
reconsideration, “[i]f the person raising
an objection can demonstrate to the EPA
that it was impracticable to raise such
objection within [the period for public
comment] or if the grounds for such
objection arose after the period for
public comment (but within the time
specified for judicial review) and if such
objection is of central relevance to the
outcome of the rule.” Any person
seeking to make such a demonstration to
us should submit a Petition for
Reconsideration to the Office of the
Administrator, U.S. EPA, Room 3000,
Ariel Rios Building, 1200 Pennsylvania
Ave., NW., Washington, DC 20460, with
a copy to both the person(s) listed in the
preceding FOR FURTHER INFORMATION
CONTACT section, and the Associate
General Counsel for the Air and
Radiation Law Office, Office of General
Counsel (Mail Code 2344A), U.S. EPA,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

Organization of this Document. The
information presented in this preamble
is organized as follows:

I. Background Information
A. What is the statutory authority for this
final rule?
B. What criteria are used in the
development of area source standards?
C. How was this final rule developed?
II. Summary of This Final Rule
A. What source categories are affected by
this final rule?
B. What is the affected source?
C. What pollutants are emitted and
controlled?

D. Does this final rule apply to me?
E. What are the emission limitations and
work practice standards?
F. What are the testing and initial
compliance requirements?
G. What are the continuous compliance
requirements?
III. Significant Changes Since Proposal
A. Compliance Dates
B. Applicability Requirements
C. Startup, Shutdown, and Malfunction
Requirements
IV. Responses To Significant Comments
A. What geographic applicability criteria is
being used in this final rule?
B. What urban definition is being used in
this final rule?
C. What are the requirements for remote/
unmanned sources?
V. Impacts of This Final Rule
A. What Are The Air Impacts?
B. What Are The Cost Impacts?
C. What Are The Economic Impacts?
D. What Are The Non-Air Environmental
and Energy Impacts?
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act of 1995
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
I. National Technology Transfer and
Advancement Act
J. Congressional Review Act

I. Background Information

A. What is the statutory authority for
this final rule?

Sections 112(c)(3) and 112(k)(3)(B) of
the CAA instruct us to identify not less
than 30 hazardous air pollutants (HAP)
which, as a result of emissions from area
sources,! present the greatest threat to
public health in the largest number of
urban areas, and to list sufficient source
categories or subcategories to ensure
that 90 percent of the emissions of the
listed HAP (area source HAP) are
subject to regulation. CAA Section
112(c)(3) requires us to regulate these
listed area source categories under CAA
section 112(d). Section 112(d)(5) of the
CAA provides us with the discretion to

1 Under section 112(a) of the CAA, an area source
is a stationary source that is not a major source. A
major source, as defined under section 112(a) of the
CAA, is a stationary source or a group of stationary
sources located within a contiguous area and under
common control that emits or has the potential to
emit considering controls, in the aggregate, 10 tons
per year or more of any HAP or 25 tons per year
or more of any combination of HAP.

set standards for area sources according
to generally available control
technologies (GACT) or management
practices in lieu of maximum achievable
control technologies (MACT). Unlike
MACT, there is no prescription in CAA
section 112(d)(5) that standards for
existing sources must, at a minimum, be
set at the level of emission reduction
achieved by the best performing 12
percent of existing sources, or that
standards for new sources be set at the
level of emission reduction achieved in
practice by the best controlled similar
source. The legislative history suggests
that standards under CAA section
112(d)(5) should “[reflect] application of
generally available control technology—
that is, methods, practices, and
techniques which are commercially
available and appropriate for
application by the sources in the
category considering economic impacts
and the technical capabilities of the
firms to operate and maintain the
emissions control systems.” SEN. REP.
NO. 101-228, at 171 (1989). Thus, by
contrast to MACT, CAA section
112(d)(5) allows us to consider various
factors in determining the appropriate
standard for a given area source
category.

B. What criteria are used in the
development of area source standards?

We are issuing standards for this area
source category under CAA section
112(d)(5), in lieu of a MACT standard.
There are factors relevant to this area
source category that warrant our
consideration, and we can properly
assess those factors under section
112(d)(5) of the CAA. For example, the
locations of oil and natural gas
production sources are dictated by the
locations of the relevant natural
resources rather than a need to serve a
particular population center. In
addition, these sources do not typically
require on-site operators and are usually
not manned by large staff, if manned at
all. Given the unique nature of these
sources, many of these sources are
located in remote areas. We believe that
a CAA section 112(d)(5) standard is
appropriate because it would allow us
to adequately address these and other
relevant factors, including costs, in
promulgating these national emission
standards for hazardous air pollutants
(NESHAP).

C. How was this final rule developed?

We initially proposed NESHAP for
the Oil and Natural Gas Production
source category on February 6, 1998 (63
FR 6288) that addressed both major and
area source oil and natural gas
production facilities. CAA Section



28

Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Rules and Regulations

112(c)(3) authorizes us to list for
regulation an area source category
“which the Administrator finds present
a threat of adverse effects to human
health or the environment * * *
warranting regulation.” In the 1998
proposed NESHAP, we proposed to
regulate this area source category
pursuant to CAA section 112(c)(3) due
to the risks from exposure to benzene
emissions from triethylene glycol (TEG)
dehydration units at these area sources.
Public comments were solicited at the
time of the proposal. We received 29
comment letters on the proposed area
source standards. On June 17, 1999, we
promulgated the NESHAP for major
sources of oil and natural gas
production (64 FR 32610) but did not
finalize either the 1998 proposed listing
of this area source category for
regulation or the proposed area source
standards. Instead, on July 19, 1999, we
published the Urban Air Toxics Strategy
(Strategy) (64 FR 38706, July 19, 1999).
The Strategy included benzene as one of
the 30 listed area source HAP under
CAA section 112(k)(3)(B)(i). The
Strategy also listed oil and natural gas
production for regulation under CAA
section 112(k)(3)(B)(ii) because TEG
dehydration units at oil and natural gas
production facilities contributed
approximately 47 percent of the
national urban benzene emissions from
area sources. On July 8, 2005 (70 FR
39443), we published a supplemental
proposal to the 1998 proposed area
source standards. The 60-day comment
period ended on September 6, 2005, and
we received 18 comment letters on the
supplemental proposal. Today’s final
rule reflects our consideration of all of
the comments received on both the 1998
and 2005 proposed standards for area
sources of oil and natural gas
production.

II. Summary of This Final Rule

A. What source categories are affected
by this final rule?

This final rule affects area source oil
and natural gas production facilities. An
oil and natural gas production facility
processes, upgrades, or stores (1)
hydrocarbon liquids (with the exception
of those facilities that exclusively
handle black oil) to the point of custody
transfer and (2) natural gas from the
well up to and including the natural gas
processing plant.

B. What is the affected source?

In this final rule, the affected source
is defined as each TEG dehydration unit
located at an area source oil and natural
gas production facility. Other types of
dehydration units or other emission

points (e.g., equipment leaks) at area

source oil and natural gas production
facilities are not a part of the affected
source.

C. What pollutants are emitted and
controlled?

The primary HAP associated with oil
and natural gas production facilities
include benzene, toluene, ethylbenzene,
and mixed xylenes and n-hexane. Only
benzene is listed under CAA section
112(k)(3)(B)(i) as one of the 30 area
source HAP. Benzene is classified as a
known human carcinogen based on
convincing human evidence (such as
observed increases in the incidence of
leukemia in exposed workers), as well
as supporting evidence from animal
studies. In addition, short-term
inhalation of high benzene levels may
cause nervous system effects such as
drowsiness, dizziness, headaches, and
unconsciousness in humans. At even
higher concentrations of benzene,
exposure may cause death, while lower
concentrations may irritate the skin,
eyes, and upper respiratory tract. Long-
term inhalation exposure to benzene
may cause various disorders of the
blood and toxicity to the immune
system. Reproductive disorders in
women, as well as developmental
effects in animals, have also been
reported for benzene exposure.

Benzene emissions from TEG
dehydration units at oil and natural gas
production facilities contributed
approximately 47 percent of the
nationwide urban area source benzene
emissions. Accordingly, this final rule
regulates benzene emissions from TEG
dehydration units at area source oil and
natural gas production facilities.

D. Does this final rule apply to me?

You are subject to emissions
reduction requirements in this final rule
if you own or operate a TEG
dehydration unit with an actual annual
average natural gas flow rate equal to or
greater than 85 thousand standard cubic
meters per day (thousand m3/day) (3
million standard cubic feet per day
(MMSCF/D)), and with benzene
emissions equal to or greater than 0.90
Megagrams per year (Mg/yr) (1.0 ton per
year (tpy)).

E. What are the emission limitations
and work practice standards?

We created three subcategories of
sources in this final rule. We created a
subcategory of TEG dehydration units
with either an annual average natural
gas flowrate less than 85 thousand m3/
day (3 MMSCF/D) or benzene emissions
less than 0.90 Mg/yr (1.0 tpy). As
explained in the supplemental proposed

rule, we determined that GACT is no
control for these sources. We did not
receive any comments on this
determination.

As for those TEG dehydration units
with an annual average natural gas flow
rate equal to or greater than 85 thousand
m3/day (3 MMSCF/D) and benzene
emissions equal to or greater than 0.90
Mg/yr (1.0 tpy), we subcategorized these
units based on their locations with
regard to areas of higher population
densities. In evaluating population
density, we started with the U.S. Census
Bureau terms of “urbanized area” and
“urban cluster.” Upon evaluating the
characteristics of this area source
category, we define areas of higher
population densities to be urbanized
areas (UA),2 urban clusters (UC) 3 that
contain 10,000 people or more,* and the
area located two miles 5 or less from
each UA boundary. For ease of
reference, this final rule refers to these
areas as ‘““UA plus offset and UC.” As
mentioned above, UA and UC are terms
used by the United States Census
Bureau to identify densely settled areas.
Among other Census Bureau criteria, an
UA has a population of at least 50,000
people, and an UC has a population of
at least 2,500, but less than 50,000
people.

For those area source TEG
dehydration units with natural gas
throughput and benzene emission rates
above the cutoff levels described above
that are located within the UA plus
offset and UC boundary, we are
requiring, pursuant to CAA section
112(d)(5), that each such unit be
connected, through a closed vent
system, to one or more emission control
devices. The control devices must: (1)
Reduce HAP emissions by 95 percent or
more (generally by a condenser with a

2 Urbanized area (UA) refers to Census 2000
Urbanized Area, which is defined in the Urban
Area Criteria for Census 2000, 67 FR 11663, 11667
(March 15, 2002). Essentially, an UA consists of
densely settled territory with a population of at
least 50,000 people.

3 Urban cluster (UC) refers to Census 2000 Urban
Cluster, which is defined in the Urban Area Criteria
for Census 2000, 67 FR 11667. Essentially, an UC
consists of densely settled territory with at least
2,500 people, but fewer than 50,000 people.

4 This final rule does not cover all UC areas, but
only those UC areas that contain 10,000 people or
more, which are used to construct Census 2000
core-based statistical areas (65 FR 82233).

5We determined the 2-mile offset distance by
reviewing maps of different UA areas and
measuring the distance across the largest pockets or
holes within the UA footprint. Since our
evaluations showed that the largest distance was
just under 4 miles across, we decided to use one
half of that distance, i.e., 2 miles, as the offset
distance. This would ensure that any sources
located within a pocket or hole would be controlled
as part of the UA source-group. Since we did not
find the presence of holes in UC’s, no offset is
provided.
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flash tank); or (2) reduce HAP emissions
to an outlet concentration of 20 parts
per million by volume (ppmv) or less
(for combustion devices); or (3) reduce
benzene emissions to a level less than
0.90 Mg/yr (1.0 tpy). As an alternative
to complying with these control
requirements, pollution prevention
measures such as process modifications
or combinations of process
modifications and one or more control
devices that reduce the amount of HAP
generated, are allowed provided that
they achieve the same required emission
reductions.

For those area source TEG
dehydration units with natural gas
throughput and benzene emission rates
above the cutoff levels described above
that are located outside of UA plus
offset and UC boundaries, we are
requiring, pursuant to CAA section
112(d)(5), that each unit reduce
emissions by lowering the glycol
circulation rate to be less than or equal
to an optimum rate. The optimum rate
is determined by the following equation:

F*(I-0
Loy, =1.15+3.08L1EG, (1-0)
Ib H,O | 24 hr/day

Where:

Lopr = Optimal circulation rate, gal/hr.
F = Gas flowrate (MMSCF/D).

I = Inlet water content (Ib/MMSCF), and
O = Outlet water content (Ib/MMSCF).

The constant 3.0 gal TEG/1b H»O is
the industry accepted rule of thumb for
a TEG-to-water ratio. The constant 1.15
is an adjustment factor included for a
margin of safety.

We decided to subcategorize in the
manner described above for several
reasons. We received a number of
comments on both the 1998 and 2005
proposals that this source category
contains many sources that are located
in remote areas. Our understanding of
this area source category is consistent
with the comment on the remoteness of
the locations of many of these sources.
We recognize that the oil and natural
gas production source category is
unique compared to many other area
source categories in that the location of
these sources is dictated by the location
of the relevant natural resources rather
than a need to serve a particular
population center. In addition, sources
in this category do not typically require
on-site operators and are usually not
manned by large staff, if manned at all.
As previously mentioned, we believe
that the standards need to be tailored to
appropriately address these unique
circumstances.

In conducting our analysis, we
compared the impacts of applying the

add-on control requirement described
above to TEG dehydration units
nationwide to the impacts of only
applying the requirement to units
located in areas of high population
densities (i.e., within the UA plus offset
and UC boundary).® Applying the add-
on control to the estimated 2,222 TEG
dehydration units nationwide would
result in approximately 13,400 tpy of
HAP (4,020 tpy of benzene) emission
reduction. We estimate that these 2,222
TEG dehydration units are located in
States with a combined population of 92
million people.” The annual cost for this
option was estimated to be $39 million.
We then evaluated the impacts of
applying the add-on control
requirement to only those TEG
dehydration units located within UA
plus offset and UC boundaries. We
estimated 50 TEG dehydration units in
this area with a combined population of
80 million people. This scenario would
result in a 300 tpy HAP (90 tpy of
benzene) emission reduction and an
annual cost of compliance of $883
thousand. Thus, extending the add-on
control requirement to sources outside
the UA plus offset and UC boundaries
would result in an additional annual
cost exceeding $38 million in an area
with a combined population of 12
million people. This analysis showed
that the overall cost of controlling units
outside UA plus offset and UC
boundaries was much higher for a lower
population.

Since the areas located outside UA
plus offset and UC boundaries are
sparsely populated compared to those
inside UA plus offset and UC
boundaries, we do not believe the
additional cost associated with
extending the add-on control
requirement to sources in this area is
justified. Under this final rule, the add-
on control requirement applies only to
sources located within the UA plus
offset and UC boundaries. Section
112(d)(5) of the CAA authorizes us to set
standards for area sources that provide
for the use of generally available
management practices by sources to
reduce HAP emissions. Pursuant to
CAA section 112(d)(5), we have
prescribed a management practice for

6Because we have determined that GACT is no
control for units below the natural gas throughput
and benzene emission threshold, we only
considered the impacts of sources above the
thresholds.

7 We are using an approach by which we are
evaluating the affected TEG dehydration units
relative to the populations contained in the top 13
natural gas producing States (Texas, New Mexico,
Oklahoma, Wyoming, Louisiana, Colorado, Alaska,
Kansas, California, Utah, Michigan, Alabama, and
Mississippi). This approach is consistent with that
used in the July 2005 proposal (70 FR 39446).

sources located outside the UA plus
offset and UC boundaries. We have
determined that adjusting the TEG
circulation rate is an appropriate
management practice for several
reasons. First, by lowering the TEG
circulation rate, the amount of glycol
that comes in contact with the natural
gas is reduced, thereby lowering the
amount of HAP (e.g., benzene) that is
absorbed by the glycol and subsequently
emitted through the reboiler vent when
the glycol is regenerated. We estimate
that the HAP emissions reduction is
approximately 7,600 tpy (2,400 tpy of
benzene) for the approximately 2,172
sources located outside UA plus offset
and UC boundaries. Second, reducing
the TEG circulation rate has the added
benefit of reducing natural gas losses.
Natural gas is also absorbed by the TEG,
and subsequently emitted through the
reboiler vent. The amount of natural gas
vented is directly proportional to the
TEG circulation rate. Lowering the TEG
circulation rate has a direct impact on
the amount of natural gas lost. Third,
optimizing the TEG circulation rate can
be achieved without sacrificing the
performance of the TEG dehydration
unit. Fourth, this process variable does
not require the presence of an on-site
operator to maintain and, thus, would
be an achievable option for unmanned
sources. Finally, the TEG circulation
rate can be optimized for minimal
capital cost (e.g., a new pump may be
required) and could result in an annual
cost savings due to the reduction of the
natural gas losses. Therefore, this final
rule requires each TEG dehydration unit
at area source oil and natural gas
production facilities located outside of
UA plus offset and UC boundaries to
reduce emissions by optimizing the TEG
circulation rate.

F. What are the testing and initial
compliance requirements?

To demonstrate that the actual annual
average natural gas flowrate of your TEG
dehydration unit is less than 85
thousand m3/day (3 MMSCF/D), this
final rule specifies that you must
determine the natural gas flow rate
using either a flow measurement device
or another method approved by the
Administrator. To demonstrate that your
TEG dehydration unit emits less than
0.90 Mg/yr (1.0 tpy) of benzene, this
final rule specifies that you must
determine its emissions using either
GRI-GLYCalc™, Version 3.0 or higher,
or direct measurement.

For TEG dehydration units that have
an actual annual average natural gas
flowrate and benzene emission rate at or
above the cut-off levels mentioned
above and are located within the UA
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plus offset and UC boundaries, the
source must submit Notification of
Compliance Status Reports, inspect/test
the closed-vent system and control
device(s), and establish monitoring
parameter values. If the unit is above the
cut-offs and located outside the UA plus
offset and UC boundaries, the source
only has to submit an Initial
Notification which must include a
certified statement of future compliance.

We are finalizing the change proposed
in the July 8, 2005 notice to allow
ASTM D6420-99 (2004) as an
alternative where EPA Method 18 is
specified. The General Provisions of 40
CFR part 63 will be amended to
incorporate the approved method by
reference for 40 CFR part 63, subpart
HH. See section VL1.]. for further
discussion.

G. What are the continuous compliance
requirements?

Area sources within UA plus offset
and UC boundaries are required to
submit periodic reports on an annual
basis, instead of semiannually, as is
required for major sources. Continuous
compliance requirements include
submitting periodic reports, conducting
annual inspections of closed-vent
systems, repairing leaks and defects,

conducting the required monitoring,
and maintaining the required records.
As described in the 1998 proposal and
the 2005 proposal, these monitoring,
recordkeeping, and reporting
requirements are the same as those
required for major sources except for the
frequency of submittal for periodic
reports. Sources outside the UA plus
offset and UC boundaries must maintain
a record of the circulation rate
determination.

III. Significant Changes Since Proposal

A. Compliance Dates

The compliance date provisions for
existing sources in this final rule differ
from the two proposed rules in two
respects. First, because we have added
a management practice requirement to
this final rule, we included a 2-year
compliance deadline for existing
sources subject to this requirement. The
management practice requirement
would require, at most, that a source
install a new glycol pump to optimize
the TEG circulation rate. We believe that
2 years is a sufficient length of time in
which to install and operate the glycol
pump at the optimum circulation rate.
We considered making the compliance
deadline 1 year, however we decided
that given the estimated 2,172 sources

required to implement this management
practice, a 2-year compliance period
was more appropriate.

Second, we use the date of the 1998
proposed rule for defining existing and
new sources in ‘“Urban-1" counties
only. In the 2005 supplemental
proposal, we used the date of the 1998
proposed rule to define new and
existing sources in both Urban-1 and
“Urban-2"’ counties, because we had
proposed to regulate sources in these
counties in the 1998 proposed rule.?
Since then, we concluded that defining
existing and new sources in Urban-2
counties based on the date of the 1998
proposed rule would be inappropriate
because the 1998 proposed rule
contained an inaccurate definition for
Urban-2 and, therefore, did not provide
adequate notice to sources in Urban-2
counties. Accordingly, this final rule
uses the date of the 1998 proposal for
defining existing and new sources in
Urban-1 counties only. For sources in
areas other than Urban-1 counties, this
final rule determines existing and new
sources based on the date of the 2005
supplemental proposal.

Table 1 of this preamble presents

compliance dates for existing and new
sources for this final rule.

. , g | g where the o o
or an affected source locate source was then the ;
in a county we classified as and is located * * * constructed/re- source is %Egttgg compliance da;(e*fer
*ox o construct-ed PR urce would be
(a) Urban-1 based on 2000 within any UA plus offset and UC boundary, before Feb- Existing ........ January 4, 2010.
census data, ruary 6,
1998,
(b) Urban-1 based on 2000 Not within any UA plus offset and UC bound- | before Feb- Existing ........ January 5, 2009.
census data, ary, ruary 6,
1998,
(c) Urban-1 based on 2000 either within or outside any UA plus offset | on or after New ............. January 3, 2007 or startup,
census data, and UC boundary, February 6, whichever is later.
1998,
(d) Not Urban-1 based on within any UA plus offset and UC boundary, before July 8, Existing ....... January 4, 2010.
2000 census data, 2005,
(e) Not Urban-1 based on Not within any UA plus offset and UC bound- | before July 8, Existing ........ January 5, 2009.
2000 census data, ary, 2005,
(f) Not Urban-1 based on 2000 | Either within or outside any UA plus offset | on or after July | New ............. January 3, 2007 or startup,
census data, and UC boundary, 8, 2005, whichever is later.

B. Applicability Requirements

Whereas the proposed rules proposed
applying the add-on control
requirement either nationally or only to
TEG dehydration units at sources
located in “urban” counties, this final
rule applies this requirement to: Units at
area sources located within a UA plus
offset and UC boundary, which is
described in section ILE above. Units at

8Both the 1998 and 2005 proposed rules
provided definitions for “Urban-1"" and “Urban-2.”

area sources not located within the UA
plus offset and UC boundaries must
implement the prescribed management
practices (i.e., adjust TEG circulation
rate) for operation of the TEG
dehydration unit. Guidance is available
on the Internet at http://www.epa.gov/
ttn/atw/oilgas/oilgaspg.html to assist in
determining your location relative to a
UA plus offset and UC boundary, or you

However, we did not accurately define “Urban-2"
in the 1998 proposed rule. The definition for

can access the Bureau of Census Web
site at http://factfinder.census.gov to
generate a map based on the location of
your TEG dehydration unit and
calculate the location relative to the
nearest UA plus offset and UC
boundaries.

“Urban-2"" was corrected in the 2005 supplemental
proposed rule.



Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Rules and Regulations

31

C. Startup, Shutdown, and Malfunction
Requirements

This final rule follows the
requirements of the General Provisions
(40 CFR part 63, subpart A) regarding
startup, shutdown, and malfunction
(SSM) events. Because this final rule
only requires area sources within UA
plus offset and UC boundaries to have
add-on control, only sources within the
UA plus offset and UC boundaries are
subject to the General Provisions
regarding SSM.

IV. Responses to Significant Comments

Our responses to all of the significant
public comments on both proposals are
presented in the Response to Comments
Document which is available in Docket
No. EPA-HQ-OAR-2004-0238.

A. What Geographic Applicability
Criteria is Being Used in this final rule?

Comment: We proposed two options
for the geographic applicability criteria:
(1) all TEG dehydration units would be
subject to area source standards
(hereinafter referred to as “Option 17);
and (2) area source standards would
apply to TEG dehydration units located
in Urban-1 and Urban-2 counties
(hereinafter referred to as “Option 2”).
We received comments objecting to
Option 1 for primarily two reasons: (1)
EPA does not have the authority to
regulate rural sources under the CAA;
and (2) regulation of rural or remote
sources is not warranted due to low
exposure risks.

The commenters stated that
nationwide applicability is contrary to
the plain language of the CAA,
specifically section 112(k). According to
the commenters, CAA section 112(k) is
designed to address those smaller
sources of HAP that create unacceptable
exposures in concentrated urban areas;
remote, small, or sparsely populated
rural areas, where many dehydrators are
located, are therefore not within the
scope of CAA section 112(k)(1). Several
commenters stated that there is no clear
indication that emissions from remote
sources provide a meaningful
contribution to ambient air toxic levels
in urban areas; therefore, regulating
rural sources would not have the effect
intended by the CAA.

We also received comments objecting
to Option 1 asserting that exposure risks
from facilities located in rural or remote
areas are low or nonexistent. One
commenter stressed that the foundation
for the area source program was based
on regulating area sources in a manner
that would result in a public health
benefit. The commenter stated that
regulating dehydration units in rural

areas, which are sparsely populated,
would not yield the same public health
benefits that were ‘““‘contemplated” by
the statute.

Response: We believe that the CAA
provides the Agency with the authority
to regulate area sources nationwide.
CAA section 112(k)(1) states that “It is
the purpose of this subsection to
achieve a substantial reduction in
emissions of hazardous air pollutants
from area sources and an equivalent
reduction in the public health risks
associated with such sources including
a reduction of not less than 75 per
centum in the incidence of cancer
attributable to emissions from such
sources.” Consistent with this expressed
purpose of CAA section 112(k) to reduce
both emissions and risks, CAA section
112(k)(3)(i) requires that we list not less
than 30 HAP that, as a result of
emissions from area sources, present the
greatest threat to public health in the
largest number of urban areas. CAA
sections 112(c)(3) and (k)(3)(ii) require
that we list area source categories that
represent not less than 90 percent of the
area source emissions of each of the
listed HAP. CAA section 112(c) requires
that we issue standards for listed
categories under CAA section 112(d).
These relevant statutory provisions
authorize us to regulate listed area
source categories and not just sources
located in urban areas.

In both the UATS and our July 8, 2005
supplemental proposal, we identified
the reasons supporting a national rule
(e.g., benzene’s toxicity and
carcinogenicity, a level playing field,
the 75 percent cancer incidence
reduction goal) (64 FR 38724 and 70 FR
39446). Furthermore, by requiring
management practices rather than
control requirements on sources outside
the UA plus offset and UC boundaries,
we believe that we have appropriately
addressed commenters’ concern with
respect to remote sources being subject
to unnecessary or costly requirements.

B. What urban definition is being used
in this final rule?

Comment: Several commenters
opposed EPA’s definition of ““‘urban
areas.” According to the commenters, by
defining urban areas as county-wide
areas, EPA has expanded urban areas to
include large expanses of rural
territories. One commenter stated that a
comparison of land area to population
on a county basis shows that the target
population for protection is very thinly
distributed. Four commenters referred
to maps noting that the maps show vast
areas of the United States that would be
classified as urban areas based on the
proposed definition, but have very low

population. The commenters
specifically referred to the State of
Wyoming, in which half of the State is
classified as “‘urban” using EPA’s
proposed definition. One commenter
also pointed out that in Utah, six of the
12 counties designated as urban using
EPA’s definition have a population
density of less than ten persons per
square mile.

Other commenters stated that some
counties with a total population of less
than 5,000, and an average population
density of less than two people per
square mile, would be classified as
urban under the Urban-2 designation. In
order to illustrate the broad
geographical applicability that includes
remote locations, the commenters stated
that, based on the Urban-2 definition,
urban designations would be applied to:

e 14 of 23 counties in Wyoming;

e 20 of 33 counties in New Mexico;

e 10 or 17 counties in Nevada; and

e 17 of 56 counties in Montana.

One commenter stated that EPA’s
proposed definition of urban areas
would be unnecessarily costly and
burdensome on sites located in rural or
remote areas, but classified as urban.
One commenter acknowledged that
there has been, and will continue to be,
instances of energy production and
population encroachment. However,
according to the commenter, most of the
known conventional or unconventional
gas supply basins are likely to remain
rural for the foreseeable future.

Response: The statute does not define
urban, thus, leaving us the discretion to
define the term. We proposed and took
comments on our definition of the term
urban as part of our 1999 UATS. The
definition was the basis for the listing of
area source categories pursuant to
section 112(c)(3) and (k)(3)(B)(ii) of the
CAA. We are currently under court-
ordered deadlines to complete issuing
standards for all listed area source
categories. Changing the definition of
urban would mean recreating an area
source category list, which may differ
significantly from the current list and,
thus, greatly hinders our effort to
complete our obligation by the court-
ordered deadlines. Therefore, we
believe that revisiting the definition of
urban is inappropriate at this time.
However, we have tailored this rule to
address the unique circumstances
associated with this source category, as
described above. Moreover, in response
to comments regarding the nature of
remote sources, we modified this final
rule and are only requiring the add-on
control requirement for sources in areas
of higher population densities, which
we have identified as areas within the
UA plus offset and UC boundaries. This
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rule imposes the less costly
management practice requirements on
sources outside the UA plus offset and
UC boundaries.

C. What are the requirements for
remote/unmanned sources?

Comment: Commenters said if EPA
imposes controls on TEG dehydrators
outside of Urban-1 areas, it should
adopt a separate (lesser) control
standard for those remote area sources
for the following reasons:

e It is not justified based on health
effects.

e Practical considerations prevent
operators from achieving the 95-percent
control efficiency on remote, unmanned
TEG dehydrators.

Commenters said that in order to meet
the 95-percent control efficiency or the
outlet concentration, an operator
generally has to install a system with a
forced draft fan for the condenser and a
flare or vapor recovery system. Many
remote sources do not have an electric
power supply, which precludes using a
forced draft fan. Routing the vapors to
the firebox or fire-tube is not practical

in all situations because the high water
vapor content can extinguish the fire.
While flares and vapor recovery systems
address this problem, they require
frequent monitoring, which is a problem
at unmanned sites that are only visited
infrequently. The lack of electric power
supply would make certain automated
monitoring systems impossible.

Commenters said EPA should adopt a
separate GACT standard for facilities
outside of “Urban-1" areas and
‘“urbanized areas.” The 95-percent
control efficiency standard could still
apply in Urban-1 areas and urbanized
areas, but it would not otherwise apply
to area source TEG dehydrators. The
commenters recommended that EPA set
GACT for facilities that are not located
in Urban-1 or urbanized areas as a
reduction of benzene to a level of less
than 1 tpy, and remove the 95-percent
control efficiency requirement. One
commenter added that GACT could also
be considered as the installation of a
flash tank/condenser or incinerator
process.

Response: We agree with the
commenters that it is reasonable to

require a higher level of emission
reductions for TEG dehydration units
located in more densely populated
areas. We also recognize that the oil and
natural gas source category is unique
because there are many area sources that
are located in remote or rural areas. For
these reasons and the reasons discussed
above, we have subcategorized to
differentiate between those sources
above the cutoff levels identified above
that are located inside UA plus offset
and UC boundaries and those located
outside such boundaries. We require
installation of control equipment for
TEG dehydration units located inside
UA plus offset and UC boundaries and
management practices (i.e., optimized
glycol circulation rate) for units located
outside UA plus offset and UC
boundaries. We believe that this
approach addresses the commenters’
concerns regarding the control of remote
or rural facilities.

V. Impacts of This Final Rule

The environmental and cost impacts
for this final rule are presented in Table
2 of this preamble:

Existing New
Total Number of Impacted FACIIItIES ..........ooiiiei ettt e e e e s abe e e sab e e e saneeaeaes 2,222 141
Facilities Required to Install Add-On Controls
NUMDEE Of FACIHHIES ...ttt et e b et et e e e bt e s bt e st e e sae e e b e e saeeeanees 50 3
Emission Reductions (Mg/yr):
[ 7o PSSR 300 17
YL LTSRS PRORRO 530 30
BENZENE ... et h e e e bt e e b e et b e sar e te e bt b e e eareen 90 5
Secondary Emissions Increases (Mg/yr):
S0 ettt ————————————————————————————————————————————————————— <1 <1
1L <1 <1
L7 LSRRI <1 <1
Cost Impacts:
Total Capital INVESIMENE (1,000 B/YT) ..eoueiiiiieiirieieeeeeet ettt eae bt e s e e e e e beeeeseesaeneeneeneeneebenseneeneane 850 35
Total ANNUAL COSt (1,000 S/YT) .neieeeieiiee ettt e et e e s e eesaeeseesseeseesseeseenseeseensesseesenneensenneensens 880 50
Facilities Required to Implement Management Practices
(T8 g1 o= oy = Vo 111 =PSRRI 2,172 138
Emission Reductions (Mg/yr):
6,900 440
14,020 890
2,200 140
Cost Impacts:
Total Capital INVeStMENt (1,000 B/YT) ..ecueiuiririiriei ettt b ettt sb e e et e enesbe b ne e eneeee 1,700 105
Total Annual Cost without considering gas savings (1,000 $/yr) ... 14,200 905
Total Annual gas savings (1,000 $/Yr) ....cccvererrienienieneneieesenens (12,600) (800)
Total Annual Cost considering gas savings (1,000 $/YT) ..ot 1,600 105

*New source estimates are estimated by determining the average number of new sources per year.

A. What Are the Air Impacts?

For existing area source TEG
dehydration units in the oil and natural
gas production source category, we
estimate that nationwide baseline area
sources HAP emissions are 45,100 Mg/
yr (49,600 tpy) and 13,500 Mg/yr of

benzene (14,800 tpy). The final
standards require that TEG dehydration
units with a natural gas throughput
greater than 85 thousand m3/day (3
MMSCF/D) and benzene emissions
greater than 0.90 Mg/yr (1.0 tpy),
located within the UA plus offset and

UC boundaries achieve a 95-percent
emission reduction or reduce benzene
emissions to less than 0.90 Mg/yr (1.0
tpy) either through pollution prevention
process changes or by installing a
control device (e.g., condenser), while
sources located outside the UA plus
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offset and UC boundaries optimize their
glycol circulation rate. We estimate that
this final rule will result in a HAP
emission reduction of 7,200 Mg/yr
(7,900 tpy) and 2,200 Mg/yr of benzene
(2,400 tpy).

To estimate the impacts of this final
rule on new sources, we assumed that
new area source facilities would, in the
absence of the standards, have baseline
emissions equivalent to existing
sources. We estimate that a total of
7,200 new area source TEG dehydration
units will be constructed within the
next 5 years, or 2,400 per year. Of these
7,200 new area source TEG dehydration
units, we estimate that a total of 423
(141 per year) will have an actual
annual average natural gas flowrate
greater than or equal to 85 thousand m3/
day (3 MMSCF/D). Using these
assumptions, we estimate the
nationwide emission reduction resulting
from new area source TEG dehydration
units complying with this final rule
would be approximately 450 Mg/yr (500
tpy) of HAP and 140 Mg/yr (150 tpy) of
benzene from the 141 new area sources
that would become subject each year.
We assume that, of the 141 new area
sources, 3 would be located within the
UA plus offset and UC boundaries and
138 would be located outside the
boundaries.

Secondary environmental impacts are
considered to be any air, water, or solid
waste impacts, positive or negative,
associated with the implementation of
the final standards. These impacts are
exclusive of the direct organic HAP air
emissions reductions discussed in the
previous section.

The capture and control of benzene
that is presently emitted from area
source TEG dehydration units will
result in a decrease in volatile organic
compound (VOC) emissions as well.
The estimated total VOC emissions
reductions are 14,550 Mg/yr (16,000
tpy) from existing sources.

Other secondary environmental
impacts are those associated with the
operation of certain air emission control
devices (i.e., flares). The adverse
secondary air impacts would be
minimal in comparison to the primary
HAP reduction benefits from
implementing the final control
requirements for area sources. We
estimate that the national annual
increase of secondary air pollutant
emissions resulting from the use of a
flare to comply with the final standards
is less than 1 Mg/yr for sulfur oxides, 1
Mg/yr for carbon monoxide, and 1 Mg/
yr for nitrogen oxides.

B. What are the Cost Impacts?

Since several compliance options are
available to owners/operators of affected
sources subject to the add-on control
requirement, we are not sure what
control method will be employed.
Sources can control emissions by
routing emissions to a condenser, a
flare, a process heater, or back to the
process or by implementing pollution
prevention process changes. For the cost
estimates developed for condenser
systems, we looked at systems with and
without the use of a gas condensate
glycol separator (GCG separator) or flash
tank in TEG dehydration system design.
We estimate that approximately 50
sources are located within the UA plus
offset and UC boundaries. For the new
source cost impacts, we assumed that
new area source TEG dehydration units
will be constructed with a flash tank.

Affected sources located outside of
UA plus offset and UC boundaries are
required to operate the TEG dehydration
unit at the optimum glycol circulation
rate. For estimating annual costs for
these sources, it was assumed that in
order to meet the optimum glycol
circulation rate, owners or operators
would be required to purchase and
install a new pump. Because reducing
the glycol circulation rate to an
optimum level reduces gas losses, a
recovery credit is also associated with
this requirement. Although we believe a
minority of sources will have to install
a new pump to meet the management
practice requirements, costs were
estimated by assuming that 50 percent
of the 2,172 sources would have to
install a new pump while the other 50
percent could lower the circulation rate
sufficiently by making adjustments on
the existing pump.

The estimated annual costs shown in
Table 2 of this preamble include the
capital cost; operating and maintenance
costs; the cost of monitoring, inspection,
recordkeeping, and reporting; and any
associated product recovery credits.

C. What are the Economic Impacts?

For the 1998 proposal, we prepared
an economic impact analysis evaluating
the impacts of the rule on affected
producers, consumers, and society. The
economic analysis focused on the
regulatory effects on the United States
natural gas market that is modeled as a
national, perfectly competitive market
for a homogenous commodity.

The results of the analysis showed
that the imposition of regulatory costs
on the natural gas market would result
in negligible changes in natural gas
prices, output, employment, foreign
trade, and business closures. The price

and output changes as a result of the
1998 proposed regulation were
estimated to be less than 0.01 percent,
significantly less than observed market
trends. We continue to believe that the
previous analysis is valid for today’s
action and that the result of the 1998
economic impact analysis resulted in a
very low percent increase in price and
output changes. Therefore, we believe
that imposition of regulatory costs
associated with this final rule will result
in negligible changes in natural gas
prices, output, employment, foreign
trade, and business closures.

D. What are the Non-Air Environmental
and Energy Impacts?

The water impacts associated with the
installation of a condenser system for
the TEG dehydration unit reboiler vent
would be minimal. This is because the
condensed water collected with the
hydrocarbon condensate can be directed
back into the system for reprocessing
with the hydrocarbon condensate or, if
separated, combined with produced
water for disposal by reinjection.

Similarly, the water impacts
associated with installation of a vapor
control system would be minimal. This
is because the water vapor collected
along with the hydrocarbon vapors in
the vapor collection and redirect system
can be directed back into the system for
reprocessing with the hydrocarbon
condensate or, if separated, combined
with the produced water for disposal for
reinjection.

The best management practice of
optimizing the glycol circulation rate
would result in lower quantities of
water being absorbed into the glycol and
sent to the glycol dehydration unit.

Therefore, we expect the adverse
water impacts from the implementation
of the emissions reduction options for
the final area source standards to be
minimal.

We do not anticipate any adverse
solid waste impacts from the
implementation of the area source
standards.

Energy impacts are those energy
requirements associated with the
operation of emission control devices.
There would be no national energy
demand increase from the operation of
any of the control options analyzed
under the final oil and natural gas
production standards for area sources.
The final area source standards
encourage the use of emission controls
that recover hydrocarbon products, such
as methane and condensate that can be
used on-site as fuel or reprocessed,
within the production process, for sale.
There are no energy requirements
associated with the management
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practices within this final rule. Thus,
the final standards have a positive
impact associated with the recovery of
non-renewable energy resources.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is a
“significant regulatory action.” This
action meets criteria 3(f)(4) of Executive
Order 12866, “‘raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.”
Accordingly, EPA submitted this action
to the Office of Management and Budget
(OMB) for review under Executive
Order 12866 and any changes made in
response to OMB recommendations
have been documented in the docket for
this action.

B. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to OMB under
the Paperwork Reduction Act, 44 U.S.C.
3501, et seq. The information collection
requirements are not enforceable until
OMB approves them.

The information to be collected for
the area source provisions of the Oil and
Natural Gas Production NESHAP are
based on notification, recordkeeping,
and reporting requirements in the
NESHAP General Provisions in 40 CFR
part 63, subpart A, which are mandatory
for all operators subject to national
emission standards. These
recordkeeping and reporting
requirements are specifically authorized
by section 114 of the CAA (42 U.S.C.
7414). All information submitted to the
EPA pursuant to the recordkeeping and
reporting requirements for which a
claim of confidentiality is made is
safeguarded according to EPA policies
set forth in 40 CFR part 2, subpart B.

This final rule requires maintenance
inspections of the control devices but
does not require any notifications or
reports beyond those required by the
applicable General Provisions in subpart
A to 40 CFR part 63. The recordkeeping
requirements require only the specific
information needed to determine
compliance.

The Oil and Natural Gas Production
NESHAP requires that facility owners or
operators retain records for a period of
5 years, which exceeds the 3-year
retention period contained in the
guidelines in 5 CFR 1320.6. The 5-year
retention period is consistent with the
provisions of the General Provisions of

40 CFR part 63, and with the 5-year
records retention requirement in the
operating permit program under title V
of the CAA. All subsequent guidelines
have been followed and do not violate
any of the Paperwork Reduction Act
guidelines contained in 5 CFR 1320.6.

The annual projected burden for this
information collection to owners and
operators of affected sources subject to
the emissions reduction requirements in
this final rule (averaged over the first 3
years after the effective date of the
promulgated rule) is estimated to be
28,000 labor-hours per year, with a total
annual cost of $1.6 million per year.
These estimates include a one-time
performance test and report (with repeat
tests where needed), preparation of a
startup, shutdown, and malfunction
plan, immediate reports for any event
when the procedures in the plan were
not followed, annual compliance
reports, maintenance inspections,
notifications, and recordkeeping.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9. When
this Information Collection Request is
approved by OMB, the Agency will
publish a technical amendment to 40
CFR part 9 in the Federal Register to
display the OMB control number for the
approved information collection
requirements contained in this final
rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies

that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
with 500 employees or less (as defined
by the Small Business Administration’s
(SBA) regulations at 13 CFR 121.201; (2)
a small governmental jurisdiction that is
a government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. This final rule
requires emission reductions (either by
installing a control device or by
implementing management practices) at
facilities that operate a TEG dehydration
unit with an average annual natural gas
throughput at or above 85 thousand m3/
day (3 MMSCF/D) and benzene
emissions at or above 0.90 Mg/yr (1.0
tpy). This final rule provides that GACT
is no control for sources with natural
gas flow below 85 thousand m3/day (3
MMSCF/D) or with benzene emissions
below 0.90 Mg/yr (1.0 tpy) of benzene.
Accordingly, we estimated that 2,222 of
the 38,000 sources would be subject to
the emission reduction requirements.

We performed an economic impact
analysis to estimate the changes in
product price and production quantities
due to this final rule. Because sales and
revenues data were not readily available
for the affected industries, we began our
analysis by examining the annual cost of
meeting the emissions reduction
requirements. Since the maximum cost
incurred by a source subject to this final
rule occurs when installing add-on
controls, we are basing our analysis on
that compliance approach. The annual
per unit cost of compliance with this
final rule would be $17,657. The
throughput cost for natural gas has
experienced significant volatility within
the past several years, making a point
estimate difficult to identify. The
wellhead natural gas price, from the
Department of Energy, averaged $4.00
per thousand cubic feet from 2001 to
2003. In order to be conservative for this
analysis, we assumed a natural gas price
of $88.29 per thousand cubic meters
($2.50 per thousand cubic feet).
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One frequently used approach for
determining whether or not a rule
would have a significant impact on a
small entity is to compare annualized
control cost with annualized revenue
from sales. Typically, costs less than 1
percent of revenues are not considered
as imposing a significant impact. In the
present case, the annual per-unit cost of
compliance is estimated to be $17,657.
Using the aforementioned 1 percent
criterion for significant impact, annual
revenues would have to be less than
$1,765,700 in order for significant
impact to occur. At $88.29 per thousand
cubic meters ($2.50 per thousand cubic
feet) of throughput, that revenue
translates to 19,999 thousand cubic
meters per year (706,280 thousand cubic
feet per year) throughput, or 54.8
thousand m3/day (1.94 MMSCF/D).
Since the cutoff for installation of
emissions controls for this final rule is
85 thousand m3/day (3 MMSCF/D), we
determined the annual cost of control
for those entities affected by this final
rule is not sufficient to generate a
significant impact on a substantial
number of small entities.

Although this final rule will not have
a significant economic impact on a
substantial number of small entities, we
nonetheless have tried to reduce the
impact of this rule on small entities.
Where periodic reporting is required,
we are requiring annual reporting in this
rule, as opposed to semi-annual
reporting that is required in the major
source NESHAP for this category. In
addition, our subcategorization, as
described above, should reduce the
number of small entities impacted and
the extent of the impact.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section

205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with this final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any 1 year. The
maximum total annual cost of this final
rule for any 1 year has been estimated
to be less than $2.5 million. Thus,
today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA. In addition, the rule does
not significantly or uniquely affect small
governments because it does not contain
any requirements applicable to such
governments or impose obligations
upon them. Therefore, today’s rule is
not subject to section 203 of the UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175.

This final rule does not significantly
or uniquely affect the communities of
Indian tribal governments. We do not
know of any area source TEG
dehydration units owned or operated by
Indian tribal governments. However, if
there are any, the effect of this final rule
on communities of tribal governments
would not be unique or
disproportionate to the effect on other
communities. Thus, Executive Order
13175 does not apply to this final rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This final rule is not subject to
Executive Order 13045 because it is
based on technology performance and
not on health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
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That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.
Further, we have concluded that this
rule is not likely to have any adverse
energy effects.

L. National Technology Transfer and
Advancement Act

As noted in the proposed rule,
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, 12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards (VCS) in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by VCS
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable VCS.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any VCS. However,
we would like to note that the draft
standard ASTM Z7420Z, which was
cited in the final Oil and Natural Gas
Production NESHAP (64 FR 32609—
32664, June 17, 1999) as a potentially
practical method to use in lieu of EPA
Method 18, has now been finalized by
ASTM and approved by EPA for use in
rules where Method 18 is cited. This
new standard is ASTM D6420-99
(2004), Standard Test Method for
Determination of Gaseous Organic
Compounds by Direct Interface Gas
Chromatography-Mass Spectrometry,
and it is appropriate for inclusion in
this final rule in addition to EPA
Method 18, codified at 40 CFR part 60,
appendix A, for measurement of total
organic carbon, total HAP, total volatile
HAP, and benzene.

Similar to EPA’s performance-based
Method 18, ASTM D6420-99 (2004) is
also a performance-based method for
measurement of total gaseous organic
compounds. However, ASTM D6420-99
(2004) was written to support the
specific use of highly portable and
automated gas chromatographs/mass
spectrometers (GC/MS). While offering
advantages over the traditional Method
18, the ASTM method does allow some
less stringent criteria for accepting GC/
MS results than required by Method 18.
Therefore, ASTM D6420-99 (2004) is a
suitable alternative to Method 18 only
where: (1) The target compound(s) are
those listed in Section 1.1 of ASTM

D6420-99 (2004), and (2) the target
concentration is between 150 parts per
billion by volume and 100 ppmv. For
target compound(s) not listed in Section
1.1 of ASTM D6420-99 (2004), but
potentially detected by mass
spectrometry, this final rule specifies
that the additional system continuing
calibration check after each run, as
detailed in Section 10.5.3 of the ASTM
method, must be followed, met,
documented, and submitted with the
data report even if there is no moisture
condenser used or the compound is not
considered water soluble. For target
compound(s) not listed in Section 1.1 of
ASTM D6420-99 (2004), and not
amenable to detection by mass
spectrometry, ASTM D6420-99 (2004)
does not apply.

As aresult, EPA will allow ASTM
D6420-99 (2004) for use with this final
rule. The EPA will also allow Method
18 as an option in addition to ASTM
D6420-99 (2004). This will allow the
continued use of GC configurations
other than GC/MS. Under 40 CFR 63.7(f)
and 40 CFR 63.8(f), subpart A of the
General Provisions, a source may apply
to EPA for permission to use alternative
test methods or alternative monitoring
requirements in place of any of the EPA
testing methods, performance
specifications, or procedures.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective
January 3, 2007.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Incorporation by reference,
Reporting and recordkeeping
requirements.

Dated: December 21, 2006.
Stephen L. Johnson,
Administrator.
m For the reasons set forth in the
preamble, title 40, chapter I, part 63 of
the Code of Federal Regulations is
amended as follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—[Amended]

m 2. Section 63.14 is amended by
revising paragraph (b)(28) to read as
follows:

§63.14 Incorporations by reference.
* * * * *
(b) L

(28) ASTM D6420-99 (Reapproved
2004), Standard Test Method for
Determination of Gaseous Organic
Compounds by Direct Interface Gas
Chromatography-Mass Spectometry, IBR
approved for §§63.772(a)(1)(ii),
63.2354(b)(3)(i), 63.2354(b)(3)(ii),
63.2354(b)(3)(ii)(A), and
63.2351(b)(3)(ii)(B).

* * * * *

Subpart HH—[Amended]

m 3. Section 63.760 is amended as
follows:

m a. By revising paragraph (a)(1)
introductory text;

m b. By revising paragraph (b);

m c. By revising paragraph (e)(2);

m d. By revising paragraph (f)
introductory text;

m e. By revising the first sentences in
paragraphs (f)(1) and (f)(2);

m f. By adding paragraphs (f)(3) through
(6);

m g. By revising paragraph (g)
introductory text; and

m h. By adding a sentence at the end of
paragraph (h).

§63.760 Applicability and designation of
affected source.

(a) * K* %

(1) Facilities that are major or area
sources of hazardous air pollutants
(HAP) as defined in §63.761. Emissions
for major source determination purposes
can be estimated using the maximum
natural gas or hydrocarbon liquid
throughput, as appropriate, calculated
in paragraphs (a)(1)(i) through (iii) of
this section. As an alternative to
calculating the maximum natural gas or
hydrocarbon liquid throughput, the
owner or operator of a new or existing
source may use the facility’s design
maximum natural gas or hydrocarbon
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liquid throughput to estimate the
maximum potential emissions. Other
means to determine the facility’s major
source status are allowed, provided the
information is documented and
recorded to the Administrator’s
satisfaction. A facility that is
determined to be an area source, but
subsequently increases its emissions or
its potential to emit above the major
source levels (without first obtaining
and complying with other limitations
that keep its potential to emit HAP
below major source levels), and
becomes a major source, must comply
thereafter with all provisions of this
subpart applicable to a major source
starting on the applicable compliance
date specified in paragraph (f) of this
section. Nothing in this paragraph is
intended to preclude a source from
limiting its potential to emit through
other appropriate mechanisms that may
be available through the permitting
authority.

* * * * *

(b) The affected sources for major
sources are listed in paragraph (b)(1) of
this section and for area sources in
paragraph (b)(2) of this section.

(1) For major sources, the affected
source shall comprise each emission
point located at a facility that meets the
criteria specified in paragraph (a) of this
section and listed in paragraphs (b)(1)(i)
through (b)(1)(iv) of this section.

(i) Each glycol dehydration unit;

(ii) Each storage vessel with the
potential for flash emissions;

(iii) The group of all ancillary
equipment, except compressors,
intended to operate in volatile
hazardous air pollutant service (as
defined in § 63.761), which are located
at natural gas processing plants; and

(iv) Compressors intended to operate
in volatile hazardous air pollutant
service (as defined in §63.761), which
are located at natural gas processing
plants.

(2) For area sources, the affected
source includes each triethylene glycol
(TEG) dehydration unit located at a
facility that meets the criteria specified
in paragraph (a) of this section.

(e) * *x %

(2) A major source facility, prior to the
point of custody transfer, with a facility-
wide actual annual average natural gas
throughput less than 18.4 thousand
standard cubic meters per day and a
facility-wide actual annual average
hydrocarbon liquid throughput less than
39,700 liters per day.

(f) The owner or operator of an
affected major source shall achieve
compliance with the provisions of this

subpart by the dates specified in
paragraphs (f)(1) and (f)(2) of this
section. The owner or operator of an
affected area source shall achieve
compliance with the provisions of this
subpart by the dates specified in
paragraphs (f)(3) through (f)(6) of this
section.

(1) The owner or operator of an
affected major source, the construction
or reconstruction of which commenced
before February 6, 1998, shall achieve
compliance with the applicable
provisions of this subpart no later than
June 17, 2002, except as provided for in
§63.6(i). * * *

(2) The owner or operator of an
affected major source, the construction
or reconstruction of which commences
on or after February 6, 1998, shall
achieve compliance with the applicable
provisions of this subpart immediately
upon initial startup or June 17, 1999,
whichever date is later.* * *

(3) The owner or operator of an
affected area source, located in an
Urban-1 county, as defined in §63.761,
the construction or reconstruction of
which commences before February 6,
1998, shall achieve compliance with the
provisions of this subpart no later than
the dates specified in paragraphs (f)(3)(i)
or (ii) of this section, except as provided
for in §63.6(i).

(i) If the affected area source is located
within any UA plus offset and UC
boundary, as defined in § 63.761, the
compliance date is January 4, 2010.

(ii) If the affected area source is not
located within any UA plus offset and
UC boundary, as defined in § 63.761, the
compliance date is January 5, 2009.

(4) The owner or operator of an
affected area source, located in an
Urban-1 county, as defined in § 63.761,
the construction or reconstruction of
which commences on or after February
6, 1998, shall achieve compliance with
the provisions of this subpart
immediately upon initial startup or
January 3, 2007, whichever date is later.

(5) The owner or operator of an
affected area source that is not located
in an Urban-1 county, as defined in
§63.761, the construction or
reconstruction of which commences
before July 8, 2005, shall achieve
compliance with the provisions of this
subpart no later than the dates specified
in paragraphs (f)(5)(i) or (ii) of this
section, except as provided for in
§3.6(i).

(i) If the affected area source is located
within any UA plus offset and UC
boundary, as defined in § 63.761, the
compliance date is January 4, 2010.

(ii) If the affected area source is not
located within any UA plus offset and

UC boundary, as defined in §63.761, the
compliance date is January 5, 2009.

(6) The owner or operator of an
affected area source that is not located
in an Urban-1 county, as defined in
§63.761, the construction or
reconstruction of which commences on
or after July 8, 2005, shall achieve
compliance with the provisions of this
subpart immediately upon initial
startup or January 3, 2007, whichever
date is later.

* * * * *

(g) The following provides owners or
operators of an affected source at a
major source with information on
overlap of this subpart with other
regulations for equipment leaks. The
owner or operator of an affected source
at a major source shall document that
they are complying with other
regulations by keeping the records
specified in § 63.774(b)(9).

* * * * *

(h) * * * Unless otherwise required
by law, the owner or operator of an area
source subject to the provisions of this
subpart is exempt from the permitting
requirements established by 40 CFR part
70 or 40 CFR part 71.

m 4. Section 63.761 is amended by
adding, in alphabetical order, the
definitions of “UA plus offset and UC,”
“Urban-1 County,” “urbanized area,”
and ‘“urban cluster” to read as follows:

§63.761 Definitions.

* * * * *

UA plus offset and UC is defined as
the area occupied by each urbanized
area, each urban cluster that contains at
least 10,000 people, and the area located
two miles or less from each urbanized
area boundary.

Urban-1 County is defined as a county
that contains a part of a Metropolitan
Statistical Area with a population
greater than 250,000, based on the
Office of Management and Budget’s
Standards for defining Metropolitan and
Micropolitan Statistical Areas
(December 27, 2000), and Census 2000
Data released by the U.S. Census
Bureau.

Urbanized area refers to Census 2000
Urbanized Area, which is defined in the
Urban Area Criteria for Census 2000
(March 15, 2002). Essentially, an
urbanized area consists of densely
settled territory with a population of at
least 50,000 people.

Urban cluster refers to a Census 2000
Urban Cluster, which is defined in the
Urban Area Criteria for Census 2000
(March 15, 2002). Essentially, an urban
cluster consists of densely settled
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territory with at least 2,500 people but
fewer than 50,000 people.

* * * * *

m 5. Section 63.762 is amended by
revising paragraph (e) to read as follows:

§63.762 Startups, shutdowns, and
malfunctions.

(e) Owners or operators are not
required to prepare a startup, shutdown,
and malfunction plan for any facility
where all of the affected sources meet
the exemption criteria specified in
§63.764(e), or for any facility that is not
located within a UA plus offset and UC
boundary.

m 6. Section 63.764 is amended by
adding paragraph (d) and by revising
paragraph (e)(1) introductory text to
read as follows:

§63.764 General standards.

(d) Except as specified in paragraph
(e)(1) of this section, the owner or
operator of an affected source located at
an existing or new area source of HAP
emissions shall comply with the
applicable standards specified in
paragraph (d) of this section.

(1) Each owner or operator of an area
source located within an UA plus offset
and UC boundary (as defined in
§63.761) shall comply with the
provisions specified in paragraphs
(d)(1)(i) through (iii) of this section.

(i) The control requirements for glycol
dehydration unit process vents specified
in §63.765;

(ii) The monitoring requirements
specified in § 63.773; and

(iii) The recordkeeping and reporting
requirements specified in §§63.774 and
63.775.

(2) Each owner or operator of an area
source not located in a UA plus offset
and UC boundary (as defined in
§63.761) shall comply with paragraphs
(d)(2)(i) through (iii) of this section.

(i) Determine the optimum glycol
circulation rate using the following
equation:

Fx(1-0
_1.15+3.08TEG (1-0)
Ib H,O | 24 hr/day

LOPT

Where:

Lopr = Optimal circulation rate, gal/hr.

F = Gas flowrate (MMSCF/D).

I = Inlet water content (Ib/MMSCF).

O = Outlet water content (1Ib/MMSCF).

3.0 = The industry accepted rule of thumb for
a TEG-to water ratio (gal TEG/1b H,0).

1.15 = Adjustment factor included for a
margin of safety.

(ii) Operate the TEG dehydration unit
such that the actual glycol circulation
rate does not exceed the optimum glycol

circulation rate determined in
accordance with paragraph (d)(2)(i) of
this section. If the TEG dehydration unit
is unable to meet the sales gas
specification for moisture content using
the glycol circulation rate determined in
accordance with paragraph (d)(2)(i), the
owner or operator must calculate an
alternate circulation rate using GRI-
GLYCalc™, Version 3.0 or higher. The
owner or operator must document why
the TEG dehydration unit must be
operated using the alternate circulation
rate and submit this documentation
with the initial notification in
accordance with §63.775(c)(7).

(iii) Maintain a record of the
determination specified in paragraph
(d)(2)(ii) in accordance with the
requirements in § 63.774(f) and submit
the Initial Notification in accordance
with the requirements in § 63.775(c)(7).
If operating conditions change and a
modification to the optimum glycol
circulation rate is required, the owner or
operator shall prepare a new
determination in accordance with
paragraph (d)(2)(i) or (ii) of this section
and submit the information specified
under § 63.775(c)(7)(ii) through (v).

(e] * k%

(1) The owner or operator is exempt
from the requirements of paragraph
(c)(1) and (d) of this section if the
criteria listed in paragraph (e)(1)(i) or
(ii) of this section are met, except that
the records of the determination of these
criteria must be maintained as required
in §63.774(d)(1).

* * * * *

m 7. Section 63.765 is amended by
revising paragraph (a) to read as follows:

§63.765 Glycol dehydration unit process
vent standards.

(a) This section applies to each glycol
dehydration unit subject to this subpart
with an actual annual average natural
gas flowrate equal to or greater than 85
thousand standard cubic meters per day
and with actual average benzene glycol
dehydration unit process vent emissions
equal to or greater than 0.90 megagrams
per year, that must be controlled for
HAP emissions as specified in either
paragraph (c)(1)(i) or paragraph (d)(1)(i)
of §63.764.

* * * * *

m 8. Section 63.772 is amended as
follows:

m a. By revising paragraph (a)(1);

m b. By revising the first sentence of
paragraph (b)(2)(ii);

m c. By revising paragraph (e)(3)(iii)
introductory text;

m d. By revising paragraph
(e)(3)(iii)(B)(2); and

m e. By revising the first and second
sentences of paragraph (e)(3)(iv)
introductory text.

§63.772 Test methods, compliance
procedures, and compliance
demonstrations.

(a) * x %

(1) For a piece of ancillary equipment
and compressors to be considered not in
VHAP service, it must be determined
that the percent VHAP content can be
reasonably expected never to exceed
10.0 percent by weight. For the
purposes of determining the percent
VHAP content of the process fluid that
is contained in or contacts a piece of
ancillary equipment or compressor, you
shall use the method in either paragraph
(a)(1)(i) or paragraph (a)(1)(ii) of this
section.

(i) Method 18 of 40 CFR part 60,
appendix A, or

(ii) ASTM D6420-99 (2004), Standard
Test Method for Determination of
Gaseous Organic Compounds by Direct
Interface Gas Chromatography-Mass
Spectrometry (incorporated by
reference—see § 63.14), provided that
the provisions of paragraphs (a)(1)(ii)(A)
through (D) of this section are followed:

(A) The target compound(s) are those
listed in section 1.1 of ASTM D6420-99
(2004);

(B) The target concentration is
between 150 parts per billion by volume
and 100 parts per million by volume;

(C) For target compound(s) not listed
in Table 1.1 of ASTM D6420-99 (2004),
but potentially detected by mass
spectrometry, the additional system
continuing calibration check after each
run, as detailed in section 10.5.3 of
ASTM D6420-99 (2004), is conducted,
met, documented, and submitted with
the data report, even if there is no
moisture condenser used or the
compound is not considered water
soluble; and

(D) For target compound(s) not listed
in Table 1.1 of ASTM D6420-99 (2004),
and not amenable to detection by mass
spectrometry, ASTM D6420-99 (2004)
may not be used.

* * * * *

(b) L

(2) * * * (ii) The owner or operator
shall determine an average mass rate of
benzene emissions in kilograms per
hour through direct measurement using
the methods in §63.772(a)(1)(i) or (ii), or
an alternative method according to
§63.7(f).* * *

* * * * *

(e) * x %

(3) * x %

(iii) To determine compliance with
the control device percent reduction
performance requirement in
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§63.771(d)(1)(1)(A), (d)(1)({i), and
(e)(3)(ii), the owner or operator shall use
one of the following methods: Method
18, 40 CFR part 60, appendix A; Method
25A, 40 CFR part 60, appendix A;
ASTM D6420-99 (2004), as specified in
§63.772(a)(1)(ii); or any other method or
data that have been validated according
to the applicable procedures in Method
301, 40 CFR part 63, appendix A. The
following procedures shall be used to
calculate percent reduction efficiency:

(B) * * %

(2) When the TOC mass rate is
calculated, all organic compounds
(minus methane and ethane) measured
by Method 18, 40 CFR part 60, appendix
A, or Method 25A, 40 CFR part 60,
appendix A, or ASTM D6420-99 (2004)
as specified in § 63.772(a)(1)(ii), shall be
summed using the equations in
paragraph (e)(3)(iii)(B)(1) of this section.

(iv) To determine compliance with
the enclosed combustion device total
HAP concentration limit specified in
§63.771(d)(1)(1)(B), the owner or
operator shall use one of the following
methods to measure either TOC (minus
methane and ethane) or total HAP:
Method 18, 40 CFR part 60, appendix A;
Method 25A, 40 CFR part 60, appendix
A; ASTM D6420-99 (2004), as specified
in §63.772(a)(1)(ii), or any other method
or data that have been validated
according to Method 301 of appendix A
of this part.* * *

* * * * *

m 9. Section 63.774 is amended as
follows:

m a. By revising paragraph (b)
introductory text;

m b. By revising paragraph (d)(1)
introductory text; and

m c. By adding paragraph (f).

§63.774 Recordkeeping requirements.

(b) Except as specified in paragraphs
(c), (d), and (f) of this section, each
owner or operator of a facility subject to
this subpart shall maintain the records
specified in paragraphs (b)(1) through
(11) of this section:

(d)(1) An owner or operator of a glycol
dehydration unit that meets the
exemption criteria in § 63.764(e)(1)(i) or
§63.764(e)(1)(ii) shall maintain the
records specified in paragraph (d)(1)(i)
or paragraph (d)(1)(ii) of this section, as
appropriate, for that glycol dehydration
unit.

(f) The owner or operator of an area
source not located within a UA plus
offset and UC boundary must keep a

record of the calculation used to
determine the optimum glycol
circulation rate in accordance with
§63.764(d)(2)(i) or § 63.764(d)(2)(ii), as
applicable.

m 10. Section 63.775 is amended as
follows:

m a. By adding paragraph (c);

m b. By revising paragraph (e)
introductory text; and

m c. By adding paragraph (e)(3).

§63.775 Reporting requirements.

(c) Except as provided in paragraph
(c)(8), each owner or operator of an area
source subject to this subpart shall
submit the information listed in
paragraph (c)(1) of this section. If the
source is located within a UA plus offset
and UC boundary, the owner or operator
shall also submit the information listed
in paragraphs (c)(2) through (6) of this
section. If the source is not located
within any UA plus offset and UC
boundaries, the owner or operator shall
also submit the information listed
within paragraph (c)(7).

(1) The initial notifications required
under § 63.9(b)(2) not later than January
3, 2008. In addition to submitting your
initial notification to the addressees
specified under § 63.9(a), you must also
submit a copy of the initial notification
to EPA’s Office of Air Quality Planning
and Standards. Send your notification
via e-mail to CCG-ONG@EPA.GOYV or
via U.S. mail or other mail delivery
service to U.S. EPA, Sector Policies and
Programs Division/Coatings and
Chemicals Group (E143-01), Attn: Oil
and Gas Project Leader, Research
Triangle Park, NC 27711.

(2) The date of the performance
evaluation as specified in § 63.8(e)(2) if
an owner or operator is required by the
Administrator to conduct a performance
evaluation for a continuous monitoring
system.

(3) The planned date of a performance
test at least 60 days before the test in
accordance with §63.7(b). Unless
requested by the Administrator, a site-
specific test plan is not required by this
subpart. If requested by the
Administrator, the owner or operator
must submit the site-specific test plan
required by §63.7(c) with the
notification of the performance test. A
separate notification of the performance
test is not required if it is included in
the initial notification submitted in
accordance with paragraph (c)(1) of this
section.

(4) A Notification of Compliance
Status as described in paragraph (d) of
this section;

(5) Periodic reports as described in
paragraph (e)(3) of this section; and

(6) Startup, shutdown, and
malfunction reports specified in
§63.10(d)(5). Separate startup,
shutdown, and malfunction reports as
described in § 63.10(d)(5) are not
required if the information is included
in the Periodic Report specified in
paragraph (e) of this section.

(7) The information listed in
paragraphs (c)(1)(i) through (v) of this
section. This information shall be
submitted with the initial notification.

(i) Documentation of the source’s
location relative to the nearest UA plus
offset and UC boundaries. This
information shall include the latitude
and longitude of the affected source;
whether the source is located in an
urban cluster with 10,000 people or
more; the distance in miles to the
nearest urbanized area boundary if the
source is not located in an urban cluster
with 10,000 people or more; and the
names of the nearest urban cluster with
10,000 people or more and nearest
urbanized area.

(ii) Calculation of the optimum glycol
circulation rate determined in
accordance with §63.764(d)(2)(1).

(iii) If applicable, documentation of
the alternate glycol circulation rate
calculated using GRI-GLYCalc™,
Version 3.0 or higher and
documentation stating why the TEG
dehydration unit must operate using the
alternate glycol circulation rate.

(iv) The name of the manufacturer
and the model number of the glycol
circulation pump(s) in operation.

(v) Statement by a responsible official,
with that official’s name, title, and
signature, certifying that the facility will
always operate the glycol dehydration
unit using the optimum circulation rate
determined in accordance with
§63.764(d)(2)(i) or § 63.764(d)(2)(ii), as
applicable.

(8) An owner or operator of a TEG
dehydration unit located at an area
source that meets the criteria in
§63.764(e)(1)({) or §63.764(e)(1)(ii) is
exempt from the reporting requirements
for area sources in paragraphs (c)(1)
through (7) of this section, for that unit.

* * * * *

(e) Periodic Reports. An owner or
operator of a major source shall prepare
Periodic Reports in accordance with
paragraphs (e) (1) and (2) of this section
and submit them to the Administrator.
An owner or operator of an area source
shall prepare Periodic Reports in
accordance with paragraph (e)(3) of this
section and submit them to the
Administrator.

* * * * *

(3) An owner or operator of an area

source located inside a UA plus offset
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and UC boundary shall prepare and
submit Periodic Reports in accordance
with paragraphs (e)(3)(i) through (iii) of
this section.

(i) Periodic reports must be submitted
on an annual basis. The first reporting
period shall cover the period beginning
on the date the Notification of
Compliance Status Report is due and
ending on December 31. The report

shall be submitted within 30 days after
the end of the reporting period.

(ii) Subsequent reporting periods
begin every January 1 and end on
December 31. Subsequent reports shall
be submitted within 30 days following
the end of the reporting period.

(iii) The periodic reports must contain
the information included in paragraph

(e)(2) of this section.
* * * * *

m 11. In the Appendix to Subpart HH of
Part 63, revise Table 2 to read as
follows:

Appendix to Subpart HH of Part 63—
Tables

* * * * *

TABLE 2 TO SUBPART HH OF PART 63.—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART HH

General provisions reference

Applicable to subpart
HH

Explanation

N WO DN LN DN LN LN LN DD LN LD LoD LD Lo L
[N Ne) Ne)Ne)Ne)Ne)Ne)Ne)Ne)le)Ne)Neo)Ne)Ne)l
AR AR ARAE AR AR AR AR AR AR A AR AR AR

§63.
§63.
§63.
§63.
§63.
§63.3(a) through (C) ...oeveevveeiiiiiieeceeeeee
§63.4(a)(1) through (2)(2) ...cevevrvereeiieeieeeeene
§63.4(a)(3) through (2)(5) ...eeveerveerieerieeneeiieene
§63.4(D) ceeeerrieeeee e
I I (o) USRI
§63.5(2)(1) wevvvereereeeriereerieneee e
§63.5(2)(2) rreererrrieieneee e
§63.5(D)(1) cveereeeeiieiie e
§63.5(D)(2) veeiireiieiie e
§63.5(D)(B) veerireiieiie e
§63.5(D)(4) cveeiireieee e
§63.5(D)(5) cveerereiieiieeee e
§63.5(D)(B) .veevreeeiieiiieee e
§B3.5(C) cvveerrieirieeieeiie et
§63.5(0)(1) weveeeeereeeeereeere e e
§63.5(d)(2) cveeiireiieee e
§63.5(0)(B) werveereereeeeneee e
§63.5(d)(4) cveeiiieieee e
(SR () IS
§B3.5(F)(1) woreeeie et
§63.5(F)(2) evrveeeereeeree e
§63.6(8) -vveerreeirieiiieiie e
§63.6(D)(1) wereeeeereeeeeeeere e
§63.6(D)(2) veeiieeiieiie e
§63.6(D)(B) werveeerrrreierieere e
§63.6(D)(4) veeiireie e
L RIS (o) [(5) ISR
§63.6(D)(B) .veeiueeeiieiiieie e
§63.6(D)(7) werveeeereeeeeeeee e
§B3.6(C)(1) cveerrereeeeiieeiee e ee e
§63.6(C)(2) werveeeerreeeerreeierie e et
§63.6(c)(3) through (C)(4) .eeeveeeiieiiieiieeieeiee
SIS () 1) PSR
§63.6(d) 1veeeiieiieei et
SIS (=) ISR

Yes.
Yes.
Yes.
Yes.
No
Yes.
No
Yes.
Yes.
Yes.
No
No
Yes.
No
Yes.

Section reserved.

Section reserved.

Section reserved.

§63.760(h).
No Section reserved.
Yes.
No

Yes.

Yes.

Section reserved.

Yes.
Yes.
No

Yes.
Yes.
Yes.
Yes.
Yes.
No

Yes.
Yes.
No

Yes.
No

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
No

Yes.
Yes.
Yes.
No

Yes.
No

Section reserved.

Section reserved.

Section Reserved.

Section reserved.

Section reserved.

Section reserved.

Section reserved.

Yes.

Subpart HH specifies applicability.

Subpart HH specifies applicability.
Subpart HH exempts area sources from the requirement to obtain a
title V permit unless otherwise required by law as specified in

Except definition of major source is unique for this source category
and there are additional definitions in subpart HH.
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TABLE 2 TO SUBPART HH OF PART 63.—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART HH—
Continued

General provisions reference

Applicable to subpart
HH

Explanation

6(e)(
6(e)(
6(e)(
B(e)(
B(e)(
(€)(B)(Vil) weveeeeieeieeeene
§63 6(e)(3)(vii) (A) ...
§63.6(e)(3)(vii) (B)

§63.8(f)(1) through (f)(5)
§63.8(1)(6)
YT 1)

§63.9(b)(3)

§63.9(b)(4) .
§63.9(b)(5)

Yes.

No

Yes.
Yes.
No

Yes.
Yes.
Yes.
YES i

Yes.
Yes.
Yes.
Yes.
Yes.
No

Yes.
No

Yes.
Yes.
Yes.
YES v,

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
No

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
No

Yes.
Yes.
Yes.
YES e,

Yes.
Yes.
NO oo,
Yes.
Yes.
YES e

No
Yes.
Yes.

Except as otherwise specified. Addressed in §63.762.

Section reserved.

Sources exempt under §63.764(e) and sources located outside UA
plus offset and UC boundaries are not required to develop startup,
shutdown, and malfunction plans as stated in §63.762(e).

Except as otherwise specified. Addressed in § 63.762(c).

Section reserved.

Except that the plan must provide for operation in compliance with
§63.762(c).

Subpart HH does not contain opacity or visible emission standards.

Section reserved.

But the performance test results must be submitted within 180 days
after the compliance date.

Section reserved.

Subpart HH does not require continuous opacity monitors.

Subpart HH does not specifically require continuous emissions mon-
itor performance evaluation, however, the Administrator can re-
quest that one be conducted.

Subpart HH specifies continuous monitoring system data reduction
requirements.

Existing sources are given 1 year (rather than 120 days) to submit
this notification. Major and area sources that meet §63.764(e) do
not have to submit initial notifications.

Section reserved.
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TABLE 2 TO SUBPART HH OF PART 63.—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART HH—
Continued

General provisions reference

Applicable to subpart
HH

Explanation

2 S

§63.9())
§63.10(a) .........
§63.10(b)(1)

§63.10(b)(2)
§63.10(b)(3)

§63.10(c)(1)
§63.10(c)(2) through (c)(4)
§63.10(c)(5) through (c)(8)
§63.10(c)(9)
§63.10(c)(10) through(c)(15) ..
§63.10(d)(1)
§63.10(d)(2)

§63.10(d)(3)
§63.10(d)(4) ....
§63.10(d)(5)(i)

§63.10(e)(1)
§63.10(e)(2)

§63.10(e)(3)())

§63.10(F) v

§63.11(a) and (b)
§63.12(a) through (c) ....
§63.13(a) through (c) ....
§63.14(a) and (b)
§63.15(a) and (b) ...
§63.16

Yes.
Yes.
Yes.
No

Yes.
No

Yes.
YES i

No

Yes.
Yes.
Yes.
Yes.
Yes.

Yes.
YES e,

Yes.
No

Yes.
No

Yes.
Yes.
YES i

Yes.
Yes.
YES i

YES i
YES i

YES i

Yes.
Yes.
No

Yes.
Yes.
Yes.
Yes.
Yes.
Yes.
Yes
Yes.

Subpart HH does not have opacity or visible emission standards.
Subpart HH does not have opacity or visible emission standards.

Area sources located outside UA plus offset and UC boundaries are
not required to submit notifications of compliance status.
Section reserved.

§63.774(b)(1) requires sources to maintain the most recent 12
months of data on site and allows offsite storage for the remaining
4 years of data.

§63.774(b)(1) requires sources to maintain the most recent 12
months of data on site and allows offsite storage for the remaining
4 years of data.

Sections reserved.

Section reserved.

Area sources located outside UA plus offset and UC boundaries do
not have to submit performance test reports.

Subpart HH requires major sources to submit a startup, shutdown,
and malfunction report semi-annually. Area sources located within
UA plus offset and UC boundaries are required to submit startup,
shutdown, and malfunction reports annually. Area sources located
outside UA plus offset and UC boundaries are not required to sub-
mit startup, shutdown, and malfunction reports.

Area sources located outside UA plus offset and UC boundaries are
not required to submit reports.

Area sources located outside UA plus offset and UC boundaries are
not required to submit reports.

Subpart HH requires major sources to submit Periodic Reports semi-
annually. Area sources are required to submit Periodic Reports an-
nually. Area sources located outside UA plus offset and UC bound-
aries are not required to submit reports.

Section reserved.
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[FR Doc. E6-22413 Filed 12—29-06; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-8264-7]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Final Exclusion

AGENCY: Environmental Protection
Agency.
ACTION: Final Rule.

SUMMARY: Environmental Protection
Agency (EPA) is granting a petition
submitted by General Motors
Corporation-Arlington Truck Assembly
Plant (GM-Arlington) to exclude (or
delist) a wastewater treatment plant
(WWTP) sludge generated by GM-
Arlington in Arlington, TX from the lists
of hazardous wastes. This final rule
responds to the petition submitted by
GM-Arlington to delist F019 WWTP
sludge generated from the facility’s
waste water treatment plant.

After careful analysis and use of the
Delisting Risk Assessment Software
(DRAS), EPA has concluded the
petitioned waste is not hazardous waste.
This exclusion applies to 3,000 cubic
yards per year of the F019 WWTP
sludge. Accordingly, this final rule
excludes the petitioned waste from the
requirements of hazardous waste
regulations under the Resource
Conservation and Recovery Act (RCRA)
when it is disposed in a Subtitle D
Landfill.

EFFECTIVE DATE: January 3, 2007.

ADDRESSES: The public docket for this
final rule is located at the
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,
Texas 75202, and is available for
viewing in EPA Freedom of Information
Act review room on the 7th floor from

9 a.m. to 4 p.m., Monday through
Friday, excluding Federal holidays. Call
(214) 665—6444 for appointments. The
reference number for this docket is “F—
05-TXDEL-GM-Arlington.”. The public
may copy material from any regulatory
docket at no cost for the first 100 pages
and at a cost of $0.15 per page for
additional copies.

FOR FURTHER INFORMATION CONTACT: Ben
Banipal, Section Chief of the Corrective
Action and Waste Minimization
Section, Multimedia Planning and
Permitting Division (6PD-C),
Environmental Protection Agency
Region 6, 1445 Ross Avenue, Dallas,

Texas 75202. For technical information
concerning this notice, contact
Youngmoo Kim, Environmental
Protection Agency Region 6, 1445 Ross
Avenue, (6PD-C), Dallas, Texas 75202,
at (214) 665—-6788, or
kim.youngmoo®@epa.gov.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

I. Overview Information
A. What action is EPA finalizing?
B. Why is EPA approving this action?
C. What are the limits of this exclusion?
D. How will GM-Arlington manage the
waste if it is delisted?
E. When is the final delisting exclusion
effective?
F. How does this final rule affect states?
II. Background
A. What is a delisting?
B. What regulations allow facilities to
delist a waste?
C. What information must the generator
supply?
[I. EPA’s Evaluation of the Waste
Information and Data
A. What waste did GM-Arlington petition
EPA to delist?
B. How much waste did GM-Arlington
propose to delist?
C. How did GM-Arlington sample and
analyze the waste data in this petition?
IV. Public Comments Received on the
proposed exclusion
A. Who submitted comments on the
proposed rule?
B. What were the comments and what are
EPA’s responses to them?
V. Statutory and Executive Order Reviews

I. Overview Information

A. What action is EPA finalizing?

After evaluating the petition, EPA
proposed, on July 19, 2005, to exclude
the waste water treatment plant sludge
from the lists of hazardous waste under
40 CFR 261.31 and 261.32 (see 70 FR
41358). EPA is finalizing the decision to
grant GM-Arlington’s delisting petition
to have its waste water treatment sludge
managed and disposed as non-
hazardous waste provided certain
verification and monitoring conditions
are met.

B. Why is EPA approving this action?

GM-Arlington’s petition requests a
delisting from the FO19 waste listing
under 40 CFR 260.20 and 260.22. GM-
Arlington does not believe that the
petitioned waste meets the criteria for
which EPA listed it. GM-Arlington also
believes no additional constituents or
factors could cause the waste to be
hazardous. EPA’s review of this petition
included consideration of the original
listing criteria and the additional factors
required by the Hazardous and Solid
Waste Amendments of 1984. See section
3001(f) of RCRA, 42 U.S.C. 6921(f), and

40 CFR 260.22 (d)(1)—(4) (hereinafter all
sectional references are to 40 CFR
unless otherwise indicated). In making
the final delisting determination, EPA
evaluated the petitioned waste against
the listing criteria and factors cited in
§261.11(a)(2) and (a)(3). Based on this
review, EPA agrees with the petitioner
that the waste is nonhazardous with
respect to the original listing criteria. If
EPA had found, based on this review,
that the waste remained hazardous
based on the factors for which the waste
as originally listed, EPA would have
proposed to deny the petition. EPA
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
EPA considered whether the waste is
acutely toxic, the concentration of the
constituents in the waste, their tendency
to migrate and to bioaccumulate, their
persistence in the environment once
released from the waste, plausible and
specific types of management of the
petitioned waste, the quantities of waste
generated, and waste variability. EPA
believes that the petitioned waste does
not meet the listing criteria and thus
should not be a listed waste. EPA’s final
decision to delist waste from GM-
Arlington’s facility is based on the
information submitted in support of this
rule, including descriptions of the
wastes and analytical data from the
Arlington, Texas facility.

C. What are the limits of this exclusion?

This exclusion applies to the waste
described in the petition only if the
requirements described in 40 CFR Part
261, Appendix IX, Table 1 and the
conditions contained herein are
satisfied.

D. How will GM-Arlington manage the
waste if it is delisted?

The WWTP sludge from GM-
Arlington will be disposed of in a RCRA
Subtitle D landfill.

E. When is the final delisting exclusion
effective?

This rule is effective January 3, 2007.
The Hazardous and Solid Waste
Amendments of 1984 amended Section
3010 of RCRA, 42 U.S.C. 6930(b)(1),
allows rules to become effective less
than six months after the rule is
published when the regulated
community does not need the six-month
period to come into compliance. That is
the case here because this rule reduces,
rather than increases, the existing
requirements for persons generating
hazardous waste. This reduction in
existing requirements also provides a
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basis for making this rule effective
immediately, upon publication, under
the Administrative Procedure Act,
pursuant to 5 U.S.C. 553(d).

F. How does this final rule affect states?

Because EPA is issuing this exclusion
under the Federal RCRA delisting
program, only states subject to Federal
RCRA delisting provisions would be
affected. This would exclude states
which have received authorization from
EPA to make their own delisting
decisions.

EPA allows states to impose their own
non-RCRA regulatory requirements that
are more stringent than EPA’s, under
section 3009 of RCRA, 42 U.S.C. 6929.
These more stringent requirements may
include a provision that prohibits a
Federally issued exclusion from taking
effect in the state. Because a dual system
(that is, both Federal (RCRA) and State
(non-RCRA) programs) may regulate a
petitioner’s waste, EPA urges petitioners
to contact the State regulatory authority
to establish the status of their wastes
under the State law.

EPA has also authorized some states
(for example, Louisiana, Oklahoma,
Georgia, and Illinois) to administer a
RCRA delisting program in place of the
Federal program; that is, to make state
delisting decisions. Therefore, this
exclusion does not apply in those
authorized states unless that state makes
the rule part of its authorized program.
If GM-Arlington transports the
petitioned waste to or manages the
waste in any state with delisting
authorization, GM-Arlington must
obtain delisting authorization from that
state before it can manage the waste as
nonhazardous in the state.

II. Background
A. What is a delisting petition?

A delisting petition is a request from
a generator to EPA, or another agency
with jurisdiction, to exclude or delist
from the RCRA list of hazardous waste,
certain wastes the generator believes
should not be considered hazardous
under RCRA.

B. What regulations allow facilities to
delist a waste?

Under §§ 260.20 and 260.22, facilities
may petition EPA to remove their
wastes from hazardous waste regulation
by excluding them from the lists of
hazardous wastes contained in
§§261.31 and 261.32. Specifically,
§260.20 allows any person to petition
the Administrator to modify or revoke
any provision of 40 CFR Parts 260
through 265 and 268. Section 260.22
provides generators the opportunity to

petition the Administrator to exclude a
waste from a particular generating
facility from the hazardous waste lists.

C. What information must the generator
supply?

Petitioners must provide sufficient
information to EPA to allow EPA to
determine that the waste to be excluded
does not meet any of the criteria under
which the waste was listed as a
hazardous waste. In addition, the
Administrator must determine, where
he/she has a reasonable basis to believe
that factors (including additional
constituents) other than those for which
the waste was listed could cause the
waste to be a hazardous waste and that
such factors do not warrant retaining the
waste as a hazardous waste.

III. EPA’s Evaluation of the Waste
Information and Data

A. What waste did GM-Arlington
petition EPA to delist?

On September 14, 2004, GM-
Arlington petitioned EPA to exclude
from the lists of hazardous wastes
contained in §§261.31, WWTP sludge
(F019) generated from its facility located
in Arlington, Texas. The waste falls
under the classification of listed waste
pursuant to § 261.31.

B. How much waste did GM-Arlington
propose to delist?

Specifically, in its petition, GM-
Arlington requested that EPA grant a

standard exclusion for 3,000 cubic yards
per year of the WWTP sludge.

C. How did GM-Arlington sample and
analyze the waste data in this petition?

To support its petition, GM-Arlington
submitted:

(1) Historical information on waste
generation and management practices;

(2) background information and
Memorandum of Understanding for the
Michigan ECOS project;

(3) analytical results from six samples
for total concentrations of COCs; and

(4) analytical results from six samples
for Toxicity Characteristic Leaching
Procedure(TCLP) extract values.

IV. Public Comments Received on the
Proposed Exclusion

A. Who submitted comments on the
proposed rule?

Comments were submitted by General
Motors Worldwide Facilities Group
Environmental Services to correct
information contained in the proposed
rule and comments in support of
granting the petition were submitted by
the Alliance of Automobile
Manufacturers.

B. What were the comments and what
are EPA’s responses to them?

1. Waste Disposal in Subtitle D Landfill
and Other Authorized States

Comment: GM requests that EPA
clarify that GM, at its discretion, has the
option to dispose of the waste in any
Subtitle D landfill and is not bound to
use the site Waste Management landfill.
GM also requests that EPA clarify that
an authorized state may accept EPA’s
decision or make their own
determinations based upon their own
review process. This comment was also
supported by the Alliance of
Automobile Manufacturers.

Response: EPA does not limit the
disposal of the F019 to a specific
Subtitle D landfill. EPA states, in the
exclusion language on page 41366 of the
proposed rule in Table 1, (2)(B), that
GM-Arlington can manage and dispose
of the nonhazardous WWTP sludge
according to all applicable solid waste
regulations. GM provided in its petition
specific reference to the Waste
Management, East Oak Landfill, 3201
Mostley Road, Oklahoma City, OK
73141 as a disposal site for this waste.
Since this disposal site is cited in the
GM delisting petition and Oklahoma
Department of Environmental Quality
(ODEQ) is authorized for delisting, GM
should consult with ODEQ regarding
waste disposal and meet ODEQ
requirements. EPA’s delisting authority
does not apply in Oklahoma. If GM
decides to dispose the waste in another
Subtitle D landfill in a state not
authorized for delisting, GM must notify
EPA by a letter regarding the disposal
site which meets all applicable Subtitle
D solid waste regulations in accordance
with the notification requirements in
paragraph (7) of the exclusion.

2. Acrylamide

Comment: In Section III B. of the
preamble, EPA states “Acrylamide was
a major compound of concern for other
nationwide GM plants’ petitions
* * *” GM requests that EPA qualify
this statement to accurately reflect that
the issues previously experienced
regarding acrylamide were due to
complex modeling and analytical issues
and not tangible environmental issues.

Response: Acrylamide is not a
compound of concern (COC) for the
waste at GM-Arlington, because it is not
detected in the waste.

3. Corrections
Multiple pH Testing

Comment: EPA incorrectly states that
Multiple pH testing was performed on
the waste.



Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Rules and Regulations

45

Response: Multiple pH is incorrectly
stated in Section III C.(5) of the
preamble. No multiple pH testing was
performed.

Table 1 Correction

Comment: GM requests that EPA
revise Table 1, Analytical Results/
Maximum Allowable Concentrations to
correct an error; tetracholoethane to
tetrachloroethylene.

Response: We acknowledge the
typographical error of
tetrachoroethylene. However, EPA does
not republish supporting tables from the
proposed rule. Tetrachloroethylene will
not be included in Table 1 because it is
a non-detected compound and is not a
COC.

Comment: GM requests that EPA
Region VI incorporate the same risk
level used by EPA Region V for arsenic.
EPA should correct the cadmium
concentration to 0.36 mg/l. GM is
unable to recreate the levels presented
for both the inorganic and organic
constituents because EPA has yet to
make available to the public a current
and corrected version of the DRAS
model.

Response:

e The maximum TCLP concentration
of arsenic is below detection limit and
is not a COC for GM-Arlington’s
delisting exclusion.

e The delisting level for cadmium is
0.36 mg/l and has been corrected in the
final exclusion language.

¢ EPA Region 6 used DRAS Version
2.0 to evaluate risk from disposal of the
GM-Arlington wastes. The maximum
concentration levels we proposed for
the GM-Arlington rule are based on the
delisting process. We will provide GM
with this Version of the DRAS on CD.
The model is run at a risk level of 1 x
105 and a hazard quotient of 0.1. EPA
Regions 5 and 6 currently use different
risk level thresholds for calculating
waste concentrations, Region 6 risk
assessors feel confident that using the
risk level and hazard quotient in this
manner provide protective results for all
Region 6 petitioners.

Web Link for Accessing DRAS

Comment: The web link referenced in
the preamble to access the DRAS model
is incorrect. GM suggests that EPA
correct this link as follows: http://
www.epa.gov/region6/6pd/rcra_c/pd-o/
dras/dras.htm.

Response: We acknowledge the web
link: http://www.epa.gov/region6/6pd/
rcra_c/pd-o/dras/dras.htm is incorrect.
The link to the risk assessment page of
the Delisting Program Webpage is
sometimes broken when updates to the
web page are made. The DRAS can be

accessed by using the Region 6
hazardous waste delisting program page
as a point of entry. That web link is
currently: http://www.epa.gov/
arkansas/6pd/rcra_c/pd-o/delist.htm.
The DRAS will be associated with the
“risk assessment” link.

4. Data Submittal/Changes in Operating
Conditions

Comment: GM requests that EPA
clarify the preamble language to match
the language in condition (4) Changes in
Operating Conditions, in Table 1. The
condition requires EPA approval, when
and if, there is a significant change in
the waste that may or could result in a
significant change in composition of the
waste. This comment is also supported
by the Alliance of Automobile
Manufacturers.

Response: As stated above, we do not
republish preamble language. As GM
states, the language found in the
exclusion language of Appendix IX to
Part 261—Waste Excluded Under
§§260.20 and 260.22. Table 1—Waste
Excluded From Non-Specific Sources,
explains what GM must do in cases
where operating conditions change. Any
changes which affect waste
composition, waste volume, and
toxicants’ concentration levels above
health-based safe criteria require
notification of EPA whether it is a
process or an equipment change in
operation.

5. Table 1 Delisting Levels

Comment: GM requests that EPA
reevaluate the list of constituents of
concern identified in the proposed
conditions for the delisting. GM requests
that 51 chemicals be removed from the
list of constituents with corresponding
delisting levels. There also 5 chemicals
that were detected but the TCLP results
were not within 2 orders of magnitude
of the DRAS exit level. GM requests that
these five chemicals be removed also.
This comment is also supported by the
Alliance of Automobile Manufacturers.

Response: The undetected
constituents will be removed from Table
1. EPA Region 6 lists all detected
constituents with a corresponding
delisting concentration level in its
exclusions. If the concentrations ever
exceed the delisting limit, they would
go unmonitored because testing was not
required for the verification and annual
testing. The following sixteen (16)
chemicals will remain in the final rule
as COCs: (1) Acetone; (2) Ethyl Benzene;
(3) n-Butyl Alcohol; (4) Toluene; (5)
Bis(2-Ethylhexyl) Phthalate; (6) p-
Cresol; (7) Naphthalene; (8) Barium; (9)
Cadmium; (10) Chromium; (11) Cobalt;

(12) Lead; (13) Nickel; (14) Silver; (15)
Tin; and (16) Zinc.

6. Verification Testing

Comment: The verification testing
requirements as described in the
preamble and proposed conditions for
delisting are confusing and inconsistent
with other delisting conditions for
similar waste streams. This comment is
also supported by the Alliance of
Automobile Manufacturers.

Response: Delistings are site-specific
rule makings. The verification and
sampling requirements for a petition
will vary and be structured under
consideration of the site specific
conditions.

Initial Verification Sampling and
Quarterly Sampling

Comment: GM believes eight samples
required for the initial sampling
schedule is overly rigorous and requests
that EPA remove the initial sampling
verification requirement. GM proposes
that it will manage the waste as
hazardous until it has performed
verification testing of one sample
analyzed for ten constituents. Provided
that the delisting levels are not
exceeded, then GM may manage the
waste as nonhazardous. This is
consistent with the delisting petition
issued in Region 5 for similar facilities.
GM-Arlington will be at a competitive
disadvantage, if it were to have to
manage its wastes differently from those
included in the Region 5 petition. This
comment is also supported by the
Alliance of Automobile Manufacturers.

Response: Sixteen data points are
necessary to perform statistical analysis
on the data received. GM proposes in its
comment to perform only one sample.
One sample cannot be a statistical pool.
EPA proposed, during the verification
period, that 18 samples would be
collected. The verification requirements
of eight (8) initial samples, 6 samples
over the next three quarters, in addition
to the 6 samples initially provided was
proposed so that enough data would be
collected to complete statistical analysis
of the data provided. The EPA has
considered the comments made by GM
and the requirement of eight initial
samples will be reduced to two. The
number of samples for the quarterly
sampling will remain the same, two
each quarter for the first year. EPA will
not evaluate the data using a statistical
approach; we will use the highest
concentration of each chemical to
evaluate the petition. The Verification
Testing Language has been revised to
represent the following: (1) Two
samples taken in the first 30 days after
the exclusion is issued; (2) The report
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provided to EPA thirty days after the
samples are taken, which is 60 days
after the exclusion has been issued—
Management of the waste as non-
hazardous may begin after the EPA
reviews and approves the data; (3) GM
must then perform subsequent
verification by collecting and analyzing
two samples for each sampling event for
the next three quarters of the first year.
Quarterly reports are due to EPA within
30 days of the sampling event; and (4)
After completion of the Initial and
Subsequent testing and notification by
letter from EPA, GM will be required to
collect one sample annually, and
provide EPA with the results from the
annual verification test within 30 days
of the sampling event.

Initial Sludge Management

Comment: GM requests that the
Arlington, TX facility be allowed to
manage its sludge as non-hazardous
upon completion of the first successful
verification sampling event.

Response: As stated above, EPA
Region 6 will allow GM to manage its
waste as non-hazardous if the sludge
meets the delisting levels after the
initial verification testing.

Retesting

Comment: GM supports the delisting
conditions of Table 1, condition 2(c)
which allows GM-Arlington to collect
one additional sample and perform
expedited analysis to verify an
exceedance of a delisting level.

Response: While in such limited
testing scenarios EPA does not expect a
petitioned waste to fail the delisting
levels, there are instances where
anomalous results may be reported. EPA
will allow a petitioner to retest to
confirm or disprove an anomalous
result.

Reduced Verification Requirements

Comment: GM supports EPA’s
approach to allow GM to end the
quarterly sampling requirement after
one year of successfully demonstrating
that the waste meets the delisting levels.

Response: Annual sampling is
required after one year of quarterly
sampling as it states in Table 1
Condition (3)(C)(ii).

Analytical Quality Control Information

Comment: GM requests clarification
as to what information will satisfy the
requirement in Condition (3)(A)(iii)
regarding analytical quality control
information.

Response: EPA expects that analytical
quality control information and the
sample analysis include the data from
an equipment blank, quality of distilled

water or extraction solvent, duplicates
for precision measurement, a spike to
measure % recovery for accuracy to
define the closeness of the true values
of measured data.

7. Data Submittals/Certification
Statement

Comment: GM requests that EPA
allow GM to replace the certification
language proposed with the certification
language in 40 CFR 260.22(i)(12),
consistent with other delisting petitions
granted by EPA for similar waste
streams. This comment is also
supported by the Alliance of
Automobile Manufacturers.

Response: The certification language
included in the proposed exclusion is
consistent with the language in all EPA
Region 6 conditional exclusions. No
change to this language will be made.

Other Comments and Changes in the
EPA Proposed Rule for GM

1. Page 41360, III A. There is a
typographical error “Felist”. This
should be “Delist”.

2. Page 41360. Arsenic should be
deleted from Table 1, since its
concentration is below the detection
limit.

3. Page 41362. The web link to access
the DRAS model should be corrected.

4. Page 41362. The middle column
states “‘Using the risk level(carcinogenic
risk of 10-5 and non-cancer hazard
index of 1.0) * * *” We use a hazard
quotient for individual chemical is 0.1,
assuming average number of chemicals
on site is 10. Therefore, the wording of
hazard index of 1.0 should be changed
to hazard quotient of 0.1 because we are
talking about the risk level of each
chemical. Hazard index means the
summation of quotients from individual
non-carcinogenic compounds.

5. Page 41366. For Table 1 the number
of delisting sixty-six (66) constituents
will be reduced to sixteen (16)
chemicals by eliminating undetected
chemicals.

V. Statutory and Executive Order
Reviews

Under Executive Order 12866,
“Regulatory Planning and Review “ (58
FR 51735, October 4, 1993), this rule is
not of general applicability and
therefore is not a regulatory action
subject to review by the Office of
Management and Budget (OMB). This
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.) because it
applies to a particular facility only.
Because this rule is of particular
applicability relating to a particular

facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104—4). Because this
rule will affect only a particular facility,
it will not significantly or uniquely
affect small governments, as specified in
section 203 of UMRA. Because this rule
will affect only a particular facility, this
final rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”,
(64 FR 43255, August 10, 1999). Thus,
Executive Order 13132 does not apply
to this rule. Similarly, because this rule
will affect only a particular facility, this
final rule does not have tribal
implications, as specified in Executive
Order 13175, “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000). Thus, Executive Order 13175
does not apply to this rule. This rule
also is not subject to Executive Order
13045, ‘“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant as defined in Executive
Order 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this action present a
disproportionate risk to children. The
basis for this belief is that the Agency
used the DRAS program, which
considers health and safety risks to
infants and children, to calculate the
maximum allowable concentrations for
this rule. This rule is not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)), because it is not a significant
regulatory action under Executive Order
12866. This rule does not involve
technical standards; thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988,
“Civil Justice Reform”, (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. The Congressional
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Review Act, 5 U.S.C. 801 et seq., as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report which includes a copy of the
rule to each House of the Congress and
to the Comptroller General of the United
States. Section 804 exempts from
section 801 the following types of rules:
(1) Rules of particular applicability; (2)
rules relating to agency management or
personnel; and (3) rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties 5
U.S.C. 804(3). EPA is not required to

submit a rule report regarding today’s
action under section 801 because this is
a rule of particular applicability.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, Reporting and
recordkeeping requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f)

Dated: December 20, 2006.

Carl E. Edlund,

Director Multimedia Planning and Permitting
Division Region 6.

m For the reasons set out in the
preamble, 40 CFR part 261 is amended
as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for Part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

m 2. In Table 1 of Appendix IX of Part
261 add the following waste stream in
alphabetical order by facility to read as
follows:

Appendix IX to Part 261—Waste
Excluded Under §§ 260.20 and 260.22.

TABLE 1.—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES

Facility Address Waste description
General Motors ..... Arlington, TX ......... Wastewater Treatment Sludge (WWTP) (EPA Hazardous Waste No. FO19) generated at a maximum

annual rate of 3,000 cubic yards per calendar year after January 3, 2007 and disposed in a Sub-

titte D landfill.

For the exclusion to be valid, GM-Arlington must implement a verification testing program that meets
the following paragraphs:

(1) Delisting Levels: All leachable concentrations for those constituents must not exceed the following
levels (mg/I for TCLP).
(i) Inorganic Constituents: Barium-100; Cadmium-0.36; Chromium-5 (3.71) ; Cobalt-18.02; Lead-5;

Nickel-67.8; Silver-5; Tin-540; Zinc-673.
(i) Organic Constituents: Acetone-171; Ethylbenzene-31.9; N-Butyl Alcohol-171; Toluene-45.6;

Bis(2-Ethylhexyl) Phthalate-0.27; p-Cresol-8.55; Naphthalene-3.11.

(2) Waste Management: (A) GM-Arlington must manage as hazardous all WWTP sludge generated,
until it has completed initial verification testing described in paragraph (3)(A) and (B), as appro-
priate, and valid analyses show that paragraph(1) is satisfied.

(B) Levels of constituents measured in the samples of the WWTP sludge that do not exceed the
levels set forth in paragraph (1) are non-hazardous. GM-Arlington can manage and dispose of the
non-hazardous WWTP sludge according to all applicable solid waste regulations.

(C) If constituent levels in a sample exceed any of the delisting levels set in paragraph (1), GM-Ar-
lington can collect one additional sample and perform expedited analyses to verify if the constituent
exceeds the delisting level. If this sample confirms the exceedance, GM-Arlington must, from that
point forward, treat the waste as hazardous until it is demonstrated that the waste again meets the
levels in paragraph (1). GM-Arlington must manage and dispose of the waste generated under Sub-
title C of RCRA from the time it becomes aware of any exceedance.

(D) Upon completion of the Verification Testing described in paragraph 3(A) and (B), as appro-
priate, and the transmittal of the results to EPA, and if the testing results meet the requirements of
paragraph (1), GM-Arlington may proceed to manage its WWTP sludge as non-hazardous waste. If
subsequent Verification Testing indicates an exceedance of the Delisting Levels in paragraph (1),
GM-Arlington must manage the WWTP sludge as a hazardous waste until two consecutive quarterly
testing samples show levels below the Delisting Levels in paragraph (1).

(3) Verification Testing Requirements: GM-Arlington must perform sample collection and analyses, in-
cluding quality control procedures, according to appropriate methods such as those found in SW—
846 or other reliable sources (with the exception of analyses requiring the use of SW-846 methods
incorporated by reference in 40 CFR 260.11, which must be used without substitution) for all con-
stituents listed in paragraph (1). If EPA judges the process to be effective under the operating con-
ditions used during the initial verification testing, GM-Arlington may replace the testing required in
paragraph (3)(A) with the testing required in paragraph (3)(B). GM-Arlington Plant must continue to
test as specified in paragraph (3)(A) until and unless notified by EPA in writing that testing in para-

graph (3)(A) may be replaced by paragraph (3)(B).

(A) Initial Verification Testing: After EPA grants the final exclusion, GM-Arlington must do the fol-
lowing:
(i) Within 30 days of this exclusion becoming final, collect two (2) samples, before disposal, of the

WWTP sludge.
(il) The samples are to be analyzed and compared against the Delisting Levels in paragraph (1).
(iii) Within 60 days of the exclusion becoming final, GM-Arlington must report to EPA the initial

verification analytical test data for the WWTP sludge, including analytical quality control information

for the first thirty (30) days of operation after this exclusion becomes final.

If levels of constituents measured in these samples of the WWTP sludge do not exceed the levels
set forth in paragraph (1), GM-Arlington can manage and dispose of the WWTP sludge according
to all applicable solid waste regulations.
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TABLE 1.—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility

Address

Waste description

(B) Subsequent Verification Testing: Following written notification by EPA, GM-Arlington may sub-
stitute the testing conditions in paragraph (3)(B) for paragraph (3)(A). GM-Arlington must continue
to monitor operating conditions, and analyze two representative samples of the WWTP sludge for
the next three quarters of operation during the first year of waste generation. The samples must
represent the waste generated during the quarter. Quarterly reports are due to EPA, thirty days
after the samples are taken.

After the first year of analytical sampling, verification sampling can be performed on a single annual
sample of the WWTP sludge. The results are to be compared to the delisting levels in paragraph
(1).

(C) Termination of Testing:

(i) After the first year of quarterly testing, if the delisting levels in paragraph (1) are being met, GM-
Arlington may then request that EPA not require quarterly testing.

(i) Following cancellation of the quarterly testing by EPA letter, GM-Arlington must continue to test
one representative sample for all constituents listed in paragraph (1) annually. Results must be pro-
vided to EPA within 30 days of the testing.

(4) Changes in Operating Conditions: If GM-Arlington significantly changes the process described in
its petition or starts any process that generates the waste that may or could significantly affect the
composition or type of waste generated as established under paragraph (1) (by illustration, but not
limitation, changes in equipment or operating conditions of the treatment process), it must notify
EPA in writing; it may no longer handle the wastes generated from the new process as nonhaz-
ardous until the wastes meet the delisting levels set in paragraph (1) and it has received written
approval to do so from EPA.

(5) Data Submittals: GM-Arlington must submit the information described below. If GM-Arlington fails
to submit the required data within the specified time or maintain the required records on-site for the
specified time, EPA, at its discretion, will consider this sufficient basis to reopen the exclusion as
described in paragraph 6. GM-Arlington must:

(A) Submit the data obtained through paragraph(3) to the Section Chief, Region 6 Corrective Ac-
tion and Waste Minimization Section, EPA, 1445 Ross Avenue, Dallas, Texas 75202—-2733, Malil
Code, (6PD-C) within the time specified.

(B) Compile records of operating conditions and analytical data from paragraph (3), summarized,
and maintained on-site for a minimum of five years.

(C) Furnish these records and data when EPA or the State of Texas requests them for inspection.

(D) Send along with all data a signed copy of the following certification statement, to attest to the
truth and accuracy of the data submitted:

“Under civil and criminal penalty of law for the making or submission of false or fraudulent state-
ments or representations (pursuant to the applicable provisions of the Federal Code, which in-
clude, but may not be limited to, 18 U.S.C. 1001 and 42 U.S.C. 6928), | certify that the information
contained in or accompanying this document is true, accurate and complete.

As to the (those) identified section(s) of this document for which | cannot personally verify its (their)
truth and accuracy, | certify as the company official having supervisory responsibility for the per-
sons who, acting under my direct instructions, made the verification that this information is true, ac-
curate and complete.

If any of this information is determined by EPA in its sole discretion to be false, inaccurate or incom-
plete, and upon conveyance of this fact to the company, | recognize and agree that this exclusion
of waste will be void as if it never had effect or to the extent directed by EPA and that the com-
pany will be liable for any actions taken in contravention of the company’s RCRA and CERCLA ob-
ligations premised upon the company’s reliance on the void exclusion.”

(6) Re-opener;

(A) If, anytime after disposal of the delisted waste, GM-Arlington possesses or is otherwise made
aware of any environmental data (including but not limited to leachate data or groundwater moni-
toring data) or any other data relevant to the delisted waste indicating that any constituent identified
for the delisting verification testing is at a level higher than the delisting level allowed by EPA in
granting the petition, then the facility must report the data, in writing, to EPA within 10 days of first
possessing or being made aware of that data.

(B) If either the quarterly or annual testing of the waste does not meet the delisting requirements in
paragraph 1, GM-Arlington must report the data, in writing, to EPA within 10 days of first possessing
or being made aware of that data.

(C) If GM-Arlington fails to submit the information described in paragraphs (5), (6)(A) or (6)(B) or if
any other information is received from any source, EPA will make a preliminary determination as to
whether the reported information requires action to protect human health and/or the environment.
Further action may include suspending, or revoking the exclusion, or other appropriate response nec-
essary to protect human health and the environment.

(D) If EPA determines that the reported information requires action, EPA will notify the facility in
writing of the actions it believes are necessary to protect human health and the environment. The no-
tice shall include a statement of the proposed action and a statement providing the facility with an
opportunity to present information explaining why the proposed EPA action is not necessary. The fa-
cility shall have 10 days from the date of EPA’s notice to present such information.
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TABLE 1.—WASTE EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Facility Address Waste description

(E) Following the receipt of information from the facility described in paragraph (6)(D) or (if no in-
formation is presented under paragraph (6)(D)) the initial receipt of information described in para-
graphs (5), (6)(A) or (6)(B), EPA will issue a final written determination describing the actions that are
necessary to protect human health and/or the environment. Any required action described in EPA’s
determination shall become effective immediately, unless EPA provides otherwise.

(7) Notification Requirements: GM-Arlington must do the following before transporting the delisted
waste. Failure to provide this notification will result in a violation of the delisting petition and a pos-
sible revocation of the decision.

(A) Provide a one-time written notification to any state Regulatory Agency to which or through
which it will transport the delisted waste described above for disposal, 60 days before beginning such
activities.

(B) Update the one-time written notification if it ships the delisted waste into a different disposal fa-
cility.

(C) Failure to provide this notification will result in a violation of the delisting variance and a pos-
sible revocation of the decision.

* * * * * * *

[FR Doc. E6—-22434 Filed 12—29-06; 8:45 am]|
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2006—26710; Directorate
Identifier 2006—-NM-147—-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Boeing Model 757 airplanes. This
proposed AD would require revising the
Airworthiness Limitations (AWLs)
section of the Instructions for Continued
Airworthiness by incorporating new
limitations for fuel tank systems to
satisfy Special Federal Aviation
Regulation No. 88 requirements. The
proposed AD also would require the
initial inspection of certain repetitive
inspections specified in the AWLs to
phase-in those inspections, and repair if
necessary. This proposed AD results
from a design review of the fuel tank
systems. We are proposing this AD to
prevent the potential for ignition
sources inside fuel tanks caused by
latent failures, alterations, repairs, or
maintenance actions, which, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

DATES: We must receive comments on
this proposed AD by February 20, 2007.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov

and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

o Fax: (202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Contact Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124-2207, for the service
information identified in this proposed
AD.

FOR FURTHER INFORMATION CONTACT:
Kathrine Rask, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6505; fax (425) 917—6590.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed in the
ADDRESSES section. Include the docket
number “FAA-2006-26710; Directorate
Identifier 2006-NM-147—AD"" at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. We will consider all
comments received by the closing date
and may amend the proposed AD in
light of those comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA

personnel concerning this proposed AD.

Using the search function of that Web
site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit http://
dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
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percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
Single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential for ignition sources
inside fuel tanks caused by latent
failures, alterations, repairs, or
maintenance actions, which, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

Relevant Service Information

We have reviewed the following
sections of Boeing 757 Maintenance
Planning Data (MPD) Document
D622N001-9, Section 9, Revision March
2006 (hereafter referred to as ‘“Revision
March 2006 of the MPD”’):

e Section E., “AIRWORTHINESS
LIMITATIONS—FUEL SYSTEMS;”

e Section F., “PAGE FORMAT:
SYSTEMS AIRWORTHINESS
LIMITATIONS;” and

e Section G., “AIRWORTHINESS
LIMITATIONS—FUEL SYSTEM
AWLs.”

Those sections of Revision March
2006 of the MPD describe new
airworthiness limitations (AWLs) for
fuel tank systems. The new AWLs
include:

e AWL inspections, which are
periodic inspections of certain features
for latent failures that could contribute
to an ignition source; and

e Critical design configuration control
limitations (CDCCL), which are
limitation requirements to preserve a
critical ignition source prevention
feature of the fuel tank system design
that is necessary to prevent the
occurrence of an unsafe condition. The
purpose of a CDCCL is to provide
instruction to retain the critical ignition
source prevention feature during
configuration change that may be
caused by alterations, repairs, or
maintenance actions. A CDCCL is not a
periodic inspection.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to exist or
develop on other airplanes of this same
type design. For this reason, we are
proposing this AD, which would require
revising the AWLs section of the
Instructions for Continued
Airworthiness by incorporating the
information in the service information
described previously. The proposed AD
also would require the initial inspection
of certain repetitive inspections
specified in the AWLs to phase-in those
inspections, and repair if necessary.

Rework Required When Implementing
AWLs Into an Existing Fleet

The AWLs revision for the fuel tank
systems specified in paragraph (g) of
this proposed AD, which involves
incorporating the information specified
in Revision March 2006 of the MPD,
would affect how operators maintain
their airplanes. After doing that AWLs
revision, operators would need to do
any maintenance on the fuel tank
system as specified in the CDCCLs.
Maintenance done before doing the
AWLs revision specified in paragraph
(g) would not need to be redone in order
to comply with paragraph (g). For
example, the AWL that requires fuel
pumps to be repaired and overhauled
per an FAA-approved component
maintenance manual (CMM) applies to
fuel pumps repaired after the AWLs are
revised; spare or on-wing fuel pumps do
not need to be reworked. For AWLs that
require repetitive inspections, the initial
inspection interval (threshold) starts
from the date the AWL revision
specified in paragraph (g) is done,
except as provided by paragraph (h) of
this proposed AD. This proposed AD
would only require the AWLs revision
specified in paragraph (g), and initial
inspections specified in paragraph (h).
No other fleet-wide inspections need to
be done.

Changes to Fuel Tank System AWLs

Paragraph (g) of this proposed AD
would require revising the AWLs
section of the Instructions for Continued
Airworthiness by incorporating certain
information specified in Revision March
2006 of the MPD into the MPD.
Paragraph (g) also allows accomplishing
the AWL revision in accordance with
later revisions of the MPD as an
acceptable method of compliance if they
are approved by the Manager, Seattle
Aircraft Certification Office (ACO),
FAA. In addition, Section E. of Revision
March 2006 of the MPD specifies that

any deviations from the published AWL
instructions, including AWL intervals,
in that MPD must be approved by the
Manager, Seattle ACO. Therefore, after
doing the AWLs revision, any revision
to an AWL or AWL interval should be
done as an AWL change, not as an
alternative method of compliance
(AMOQ). For U.S.-registered airplanes,
operators must make requests through
an appropriate FAA Principal
Maintenance Inspector (PMI) or
Principal Avionics Inspector (PAI) for
approval by the Manager, Seattle ACO.
A non-U.S. operator should coordinate
changes with its governing regulatory
agency.

Exceptional Short-Term Extensions

Section E. of Revision March 2006 of
the MPD has provisions for an
exceptional short-term extension of 30
days. An exceptional short-term
extension is an increase in an AWL
interval that may be needed to cover an
uncontrollable or unexpected situation.
For U.S.-registered airplanes, the FAA
PMI or PAI must concur with any
exceptional short-term extension before
it is used, unless the operator has
identified another appropriate
procedure with the local regulatory
authority. The FAA PMI or PAI may
grant the exceptional short-term
extensions described in Section E.
without consultation with the Manager,
Seattle ACO. A non-U.S. operator
should coordinate changes with its
governing regulatory agency. As
explained in Revision March 2006 of the
MPD, exceptional short-term extensions
must not be used for fleet AWL
extensions. An exceptional short-term
extension should not be confused with
an operator’s short-term escalation
authorization approved in accordance
with the Operations Specifications or
the operator’s reliability program.

Ensuring Compliance With Fuel Tank
System AWLs

Boeing has revised their applicable
maintenance manuals and task cards to
address AWLs and to include notes
about CDCCLs. Operators that may not
use Boeing’s revision service should
revise their maintenance manuals and
task cards to highlight actions that are
tied to CDCCLs to ensure that
maintenance personnel are complying
with the CDCCLs. Appendix 1 of this
proposed AD contains a list of Air
Transport Association (ATA) sections
for the revised maintenance manuals.
Operators may wish to use the appendix
as an aid to implement the AWLs.



52

Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Proposed Rules

Recording Compliance With Fuel Tank
System AWLs

The applicable operating rules of the
Federal Aviation Regulations (14 CFR
parts 91, 121, 125, and 129) require
operators to maintain records with the
identification of the current inspection
status of an airplane. Some of the AWLs
contained in Section G. of Revision
March 2006 of the MPD are inspections
for which the applicable sections of the
operating rules apply. Other AWLs are
CDCCLs, which are tied to on-condition
maintenance actions. An entry into an
operator’s existing maintenance record
system for corrective action is sufficient
for recording compliance with CDCCLs,
as long as the applicable maintenance
manual and task cards identify actions
that are CDCCLs.

Changes to CMMs Cited in Fuel Tank
System AWLs

Some of the AWLs in Section G. of
Revision March 2006 of the MPD refer
to specific revision levels of the CMMs

as additional sources of service
information for doing the AWLs. Boeing
is referencing the CMMs by revision
level in the applicable AWL for certain
components rather than including
information directly in the MPD because
of the volume of that information. As a
result, the Manager, Seattle ACO must
approve the CMMs. Any later revision
of those CMMs will be handled like a
change to the AWL itself. Any use of
parts (including the use of parts
manufacturer approval (PMA) approved
parts), methods, techniques, and
practices not contained in the CMMs
need to be approved by the Manager,
Seattle ACO, or governing regulatory
authority. For example, operators that
have developed pump repair/overhaul
manuals must get them approved by the
Manager, Seattle ACO.

Changes to AMMs Referenced in Fuel
Tank System AWLs

In other AWLs in Subsection G. of
Revision March 2006 of the MPD, the

ESTIMATED COSTS

AWLs contain all the necessary data.
The applicable section of the
maintenance manual is usually
included in the AWLs. Boeing intended
this information to assist operators in
maintaining the maintenance manuals.
A maintenance manual change to these
tasks can be made without approval by
the Manager, Seattle ACO, through an
appropriate FAA PMI or PAI, by the
governing regulatory authority, or by
using the operator’s standard process for
revising maintenance manuals. An
acceptable change would have to
maintain the information specified in
the AWL such as the pass/fail criteria or
special test equipment.

Costs of Compliance

There are about 990 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Average
: Work Cost per U.S.-
Action hours Iag?%?&f airplane registered Fleet cost
P airplanes
Revision of AWL of the Instructions for Continued Airworthiness .......... 8 $80 $640 639 $408,960
Detailed and special detailed iNSPECHIONS .......ccccceverireiieiirieiceseeene 8 $80 $640 639 $408,960

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order

13132. This proposed AD would not
have a substantial direct effect on the

States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by adding the following new
airworthiness directive (AD):

Boeing: Docket No. FAA-2006—26710;
Directorate Identifier 2006-NM-147—-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by February 20, 2007.
Affected ADs

(b) None.
Applicability

(c) This AD applies to all Boeing Model
757-200, —200PF, —200CB, and —300 series
airplanes, certificated in any category.

Note 1: This AD requires revisions to
certain operator maintenance documents to

include new inspections and maintenance
actions. Compliance with these limitations is
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required by 14 CFR 43.16 and 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the areas
addressed by these limitations, the operator
may not be able to accomplish the actions
described in the revisions. In this situation,
to comply with 14 CFR 43.16 and 91.403(c),
the operator must request approval for
revision to the airworthiness limitations
(AWLs) in the Boeing 757 Maintenance
Planning Data (MPD) Document D622N001—
9 according to paragraph (g) of this AD.

Unsafe Condition

(d) This AD results from a design review
of the fuel tank systems. We are issuing this
AD to prevent the potential for ignition
sources inside fuel tanks caused by latent
failures, alterations, repairs, or maintenance
actions, which, in combination with
flammable fuel vapors, could result in fuel
tank explosions and consequent loss of the
airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Information

(f) The term “Revision March 2006 of the
MPD” as used in this AD, means Section 9
of Boeing 757 MPD Document D622N001-9,
Revision March 2006.

Revision of AWLs Section

(g) Within 18 months after the effective
date of this AD, revise the AWLs section of
the Instructions for Continued Airworthiness
by incorporating the information in the
sections specified in paragraphs (g)(1)
through (g)(3) of this AD into the MPD,
except that the inspections specified in Table
1 of this AD may be done at the compliance
times specified in Table 1. Accomplishing
the revision in accordance with a later

TABLE 1.—INITIAL INSPECTIONS

revision of the MPD is an acceptable method
of compliance if the revision is approved by
the Manager, Seattle Aircraft Certification
Office (ACO), FAA.

(1) Section E., “AIRWORTHINESS
LIMITATIONS—FUEL SYSTEMS,” of
Revision March 2006 of the MPD.

(2) Section F., “PAGE FORMAT: SYSTEMS
AIRWORTHINESS LIMITATIONS,” of
Revision March 2006 of the MPD.

(3) Section G., “AIRWORTHINESS
LIMITATIONS—FUEL SYSTEM AWLs” of
Revision March 2006 of the MPD.

Initial Inspections and Repair

(h) Do the inspections specified in Table 1
of this AD and repair any discrepancy, in
accordance with Section G.,
“AIRWORTHINESS LIMITATIONS—FUEL
SYSTEM AWLs,” of Revision March 2006 of
the MPD. The repair must be done before
further flight.

Airworthiness Limi-

tations Number Description

Compliance Time (whichever occurs later)

Threshold

Grace Period

(1) 28-AWL—01

(2) 28-AWL-03

(3) 28-AWL-14

A detailed inspection of external wires
over the center fuel tank for dam-
aged clamps, wire chafing, and wire
bundles in contact with the surface
of the center fuel tank.

A special detailed inspection of the
lightning shield to ground termination
on the out-of-tank fuel quantity indi-
cating system to verify functional in-
tegrity.

A special detailed inspection of the
fault current bond of the fueling shut-
off valve actuator of the center wing
tank to verify electrical bond.

Before the accumulation of 36,000 total
flight cycles, or within 120 months
since the date of issuance of the
original standard airworthiness cer-
tificate or the date of issuance of the
original export certificate of airworthi-
ness, whichever occurs first.

Before the accumulation of 36,000 total
flight cycles, or within 120 months
since the date of issuance of the
original standard airworthiness cer-
tificate or the date of issuance of the
original export certificate of airworthi-
ness, whichever occurs first.

Before the accumulation of 36,000 total
flight cycles, or within 120 months
since the date of issuance of the
original standard airworthiness cer-
tificate or the date of issuance of the
original export certificate of airworthi-
ness, whichever occurs first.

Within 72 months after the effective
date of this AD.

Within 24 months after the effective
date of this AD

Within 60 months after the effective
date of this AD

Note 2: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

Note 3: For the purposes of this AD, a
special detailed inspection is: “An intensive
examination of a specific item, installation,

or assembly to detect damage, failure, or
irregularity. The examination is likely to
make extensive use of specialized inspection
techniques and/or equipment. Intricate
cleaning and substantial access or
disassembly procedure may be required.”

Alternative Methods of Compliance
(AMOCs)

(i)(1) The Manager, Seattle ACO has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with § 39.19 on any airplane to

which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Issued in Renton, Washington, on
December 21, 2006.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

Appendix 1. Fuel Tank System
Airworthiness Limitations—Applicable
Maintenance Manuals

AWL #

ALI/CDCCL

ATA section or CMM
document

Task title Task #

28-AWL-01

AMM 28-11-00/601

External Wires Over the
Center Tank Inspec-
tion.

28-11-00-206—-221.
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AWL # ALI/CDCCL ATA setion or CMM Task title Task #
28—AWL-02 .....covceieiieieeeeeeeee CDCCL .ovvvieiieeeeeee SWPM 20-10-11 .......... Wiring Assembly and In-
stallation Configuration.
28—-AWL-03 ....ococeeeeiee e ALl o AMM 20-55-54/601 ...... FQIS Connectors— 20-55-54-286-001.
Inspection/ Check.
28—AWL—-04 ..o, CDCCL ..ooviiieieeeee SWPM 20-10-15 .......... Assembly of Shield
Ground Wires.
28-AWL-05 ..o, CDCCL ..o SWPM 20-10-11 .......... Wiring Assembly and In-
stallation Configuration.
28—AWL=06 ......coccveeerrireeerieeeeeennn CDCCL vvveveeeeeeeee, CMM 28-41-68 Revi-
sion 4 or subsequent
revisions.
28—AWL—07 ..coveeieeieeeeceeee e CDCCL ..oveveeiecieeeeee CMM 28-40-56, Revi-
sion 4; CMM 28-40-
62, revision 3; CMM
28-40-59, revision 5;
or subsequent revi-
sions.
28—AWL-08 .....ccoceviiieiieeieeeeeee CDCCL oo SWPM 20-14-12 .......... Repair of Fuel Quantity
Indicator System
(FQIS) Wire Harness.
AMM 28-41-09/401 ...... Install the Tank Wiring Varies with configuration
Harness.
28-AWL-09 ...ccoeceeeeee e CDCCL vvvevieeeceeeeen, AMM 29-11-26/401 ...... Install the Heat Ex- 29-11-26—-404-012.
changer.
28—-AWL-10 ..cceoeceeeciee e, CDCCL v, AMM 28-22-07/401 ...... Install the Fuel Line and | 28—22—-07-404—-005.
Fittings.
28-AWL-11
28-AWL-12 CMM 28-22-08, revision
3; CMM 28-20-02, re-
vision 9; or subse-
quent revisions.
28—AWL-13 ... CDCCL ..ooviiieieeee, AMM 28-22-03/401 ...... Install the Fuel Boost 28-22-03-404-007.
Pump Assembly or the
Fuel Override Pump
Assembly.
28-AWL—14 ..o ALL e AMM 28-21-02/401 ...... Fueling Shutoff Valve 28-21-02-764-047.
Resistance Check.
28-AWL-15 ..o CDCCL vvveveeeeeeeee, AMM 28-21-02/401 ...... Install the Fueling Shut- | 28-21-02-404—-019.
off Valve.
AMM 28-21-12/401 ...... Install the Actuator of 28-21-12-404-015.
the Fueling Shutoff
Valve.
28—AWL—-16 ...oveveeeeeiee e CDCCL vvveveeeeeeeee, AMM 28-11-01/401 ...... Install the Main Tank Ac- | 28—11-01-404-014.
cess Door.
AMM 28-11-02/401 ...... Install the Center Tank 28-11-02—-404-019.
Access Door.
AMM 28-11-03/401 ...... Install the Surge Tank 28-11-03—-404-008.
Access Door.
28—AWL—17 e CDCCL ..oveveeiecieeeeee AMM 28-11-03/401 ...... Install the Surge Tank 28-11-03-404-008.
Access Door.
AMM 28-13-04/201 ...... Install the Pressure Re- | 28—-13-04—-402-014.
lief Valve.
28-AWL-18 ...coooeceeeciee e, CDCCL v, AMM 28-11-03/401 ...... Install the Surge Tank 28-11-03-404-008.
Access Door.
AMM 28-13-05/401 ...... Install the Housing of the | 28—-13-05-404—-004.
Vent Flame Arrestor.
28—AWL-19 ..., CDCCL ..ooeieiieireieee FIM 28-22-00/101 ........ Engine Fuel Feed Sys-
tem—~Fault Isolation.
28—AWL-20 ...cocovveeeeiee e AL (o AMM 28-22-00/501 ...... Center Tank Fuel Over- | 28-22—-00-725-507.
ride Pump Auto Shut-
off Functional Test.
28-AWL-21 ..., AL L AMM 28-22-00/501.
28—AWL-22 .....ooeeeeeivieeeee s CDCCL ...t AMM 28-41-24/401 ...... Densitometer Hot Short | 28—-41-24-404-006.
Protector Installation.
28—AWL-23 ....coooieieceeee e CDCCL ..oeeieeieieeeeee AMM 28-22-01/401.
AMM 28-22-02/401.
AMM 28-22-11/401.
AMM 28-22-12/401.
AMM 28-26-01/401.
AMM 28-26-02/401.
28—AWL-24 ....cooviiieeieeeeee CDCCL ..ooeieeieieeeee CMM 28-20-21.
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[FR Doc. E6-22469 Filed 12—29-06; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61, 91, 135

[Docket No. FAA-2006—24981; Notice No.
06-14A]

RIN 2120-AI82

Special Federal Aviation Regulation
No. XX—Mitsubishi MU-2B Series
Airplane Special Training, Experience,
and Operating Experience

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Federal Aviation
Administration (FAA) is revising its
proposed Special Federal Aviation
Regulation that would be applicable to
the Mitsubishi MU-2B series airplane.
As a result of comments received on the
notice of proposed rulemaking, the FAA
is amending the proposal to add certain
definitions related to pilot experience
into the Mitsubishi training program.
This document seeks public comment
on those changes.

DATES: Send your comments on or
before February 2, 2007.

ADDRESSES: You may send comments to
Docket No. FAA-2006-24981 using any
of the following methods:

e Department of Transportation
(DOT) Docket Web site: Go to http://
dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
0001.

e Fax: 1-202-493-2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Pete
Devaris, Federal Aviation
Administration, General Aviation and
Commercial Division AFS-820, Room
835, 800 Independence Avenue SW.,
Washington, DC 20591; telephone (202)
493—4710; facsimile (202) 267-5094; or
e-mail: Peter.Devaris@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also review the docket using
the Internet at the web address in the
ADDRESSES section.

Privacy Act: Using the search function
of our docket Web site, anyone can find
and read the comments received into
any of our dockets, including the name
of the individual sending the comment
(or signing the comment on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Before acting on this proposal, we
will consider all comments we receive
on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change this proposal in light of the
comments we receive.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
proprietary or confidential. If you send
the information on a disk or CD ROM,
mark the outside of the disk or CD ROM
and also identify electronically within
the disk or CD ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and place a note in the docket
that we have received it. If we receive
a request to examine or copy this
information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.

Availability of Rulemaking Documents

You can get an electronic copy using
the Internet by:

(1) Searching the Department of
Transportation’s electronic Docket
Management System (DMS) Web page
(http://dms.dot.gov/search);

(2) Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations_policies/; or

(3) Accessing the Government
Printing Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680. Make sure to
identify the docket number, notice
number, or amendment number of this
rulemaking.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The Federal Aviation
Administration’s (FAA) authority to
issue rules on aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106, describes the
authority of the FAA Administrator to
issue, rescind, and revise the rules. This
rulemaking is promulgated under the
authority described in Subtitle VII,
Aviation Programs, Part A, Air
Commerce and Safety, Subpart III,
Safety, Section 44701, General
Requirements. Under that section, the
FAA is charged with prescribing
regulations setting the minimum
standards for practices, methods, and
procedures necessary for safety in air
commerce. This regulation is within the
scope of that authority because it will
set the minimum level of safety to
operate the Mitsubishi MU-2B series
airplane.

The Reasons for a Revised Proposal

The FAA issued a notice of proposed
rulemaking, Special Federal Aviation
Regulation No. XX—Mitsubishi MU-2B
Series Airplane Special Training,
Experience, and Operating Experience,
which was published in the Federal
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Register on September 28, 2006 (71 FR
56905). After the close of the comment
period on October 30, 2006, the FAA
received two comments on specific
provisions of the Mitsubishi Training
Program that would become mandatory
under the proposed rule. Both
commenters noted that the term
“operating experience” in the past 2
years as used as a threshold for
Requalification training was not defined
and suggested that the FAA clarify the
meaning of the term “‘operating
experience” with a reference to a
specified number of flight hours of
Mitsubishi MU-2B series airplane
experience.

With this supplemental notice the
FAA proposes to define the terms
“Initial/Transition,” “Requalification,”
and “Recurrent” training to clarify the
phrase “operating experience” as that
phrase is used in the Mitsubishi MU-2B
Training Program, Part Number
YETO05301, revision 1. The FAA’s intent
in the NPRM was that, depending upon
a pilot’s level of “operating experience,”
the pilot would be required to take a
specific level of training—Initial/
Transition, Requalification, or
Recurrent. Because we were not specific
in use of the term “operating
experience,” the public was not advised
as to the circumstances where the FAA
expected a pilot to undergo Initial/
Transition training versus
Requalification training or Recurrent
training. Without specific guidance, a
pilot might attend Requalification
training, when it was the intention of
the FAA that the pilots attend Initial/
Transition training, which is more
demanding than Requalification or
Recurrent training.

The FAA has been monitoring
training implementation. We believe
that some pilots, with little or no
experience flying the Mitsubishi MU-2B
series airplane, may request training at
the Requalification level when it was
the FAA’s intention that such pilots
attend training at the Initial/Transition
level. In this scenario a pilot could
attend Requalification training without
any previous experience in actually
flying the airplane. The FAA notes that
requalification can be conducted
entirely in a FAA approved level 5 or
higher Flight Training Device (FTD), or
simulator. A pilot could complete
Requalification training without ever
having flown the actual airplane. We
consider this a serious compromise to
the level of safety we intended to
provide. It is of particular urgency that
the training program be revised so that
such an option is not available.

Although the comment period has
closed, we find that these comments

should be addressed by the FAA,
clarifying the levels of experience
required with a specific number of
hours as suggested by the commenters.
Thus, we are issuing this SNPRM to
seek the public’s comments on the
revised definitions provided in this
document.

If adopted, the definitions we are
proposing may be part of a new
definitional section of the SFAR or we
may choose to incorporate them into a
revision to the Mitsubishi MU-2B
Training Program. We have included the
proposed revision as it would appear in
a revised Mitsubishi Training Program
and as it would appear if we place the
definitions into the language of the
SFAR.

When the FAA prepared the draft
Regulatory Evaluation for the proposed
SFAR, we assumed that only
experienced pilots would be eligible for
Requalification or Recurrent training
and we assumed those pilots would
have, at a minimum, the levels of
experience set forth in the new
proposed definitions. Therefore,
providing a more explicit definition of
operating experience would not increase
the estimated costs in the draft
regulatory evaluation.

The Definitions

The following definitions appeared in
the Mitsubishi MU2-B Training
Program, revision 1, which was placed
in the Rules Docket and available for
public comment:

Initial/Transition training applies to
any pilot without documented MU-2B
pilot operating experience in the last
two years. Simultaneous training and
checking is not allowed for Initial/
Transition Training.

Requalification training applies to any
pilot with documented MU-2B pilot
operating experience in the last two
years, but who does not meet the
eligibility requirements for Recurrent
Training.

Recurrent training applies to any pilot
who completed and has documented
training on this FAA-Approved
Mitsubishi Training Program for the
MU-2B in the last 12 months and is
MU-2B current in accordance with the
MU-2B Special Federal Aviation
Regulations (SFAR). Training completed
the month before or after the month it
is due is considered completed in the
month due (base month).

The New Definitions

The FAA is proposing the following
new definitions as part of this
supplemental notice of proposed
rulemaking:

Initial/Transition training means the
training that a pilot is required to
receive if that pilot has fewer than 50
hours of documented flight time
manipulating the controls, while serving
as pilot-in-command, of a Mitsubishi
MU-2B series airplane in the preceding
24 months.

Requalification training means the
training that a pilot is—

(a) Eligible to receive in lieu of Initial/
Transition training if that pilot has at
least 50 hours of documented flight time
manipulating the controls, while serving
as pilot-in-command, of a Mitsubishi
MU-2B series airplane in the preceding
24 months; and

(b) Required to receive if it has been
more than 12 months since that pilot
successfully completed Initial/
Transition, Requalification, or Recurrent
training. Successful completion of
Initial/Transition training can be used to
satisfy the requirements of
Requalification training.

Recurrent training means the training
that a pilot is required to have
satisfactorily completed within the
preceding 12 months. Successful
completion of Initial/Transition or
Requalification training within the
preceding 12 months satisfies the
requirement of Recurrent training. A
pilot must successfully complete Initial/
Transition training or Requalification
training before being eligible to receive
Recurrent training.

Listed below are explanations for the
proposed new definitions in this
SNPRM.

Initial/Transition training. Pilots with
little or no previous experience flying
the Mitsubishi MU-2B series airplane
would be required to take Initial/
Transition training under this proposed
SFAR. Pilots required to take Initial/
Transition training include those who
have had less than 50 hours of flight
time manipulating the controls while
serving as the pilot-in-command of an
MU-2B. We believe that pilots who
have fewer than 50 hours of such flight
time in the MU-2B within the preceding
24 months are not sufficiently familiar
with the airplane’s operating systems or
safe operational techniques and
procedures. Therefore, Initial/Transition
training would provide those pilots with
a curriculum comprehensive enough to
reduce the chances of an accident or
incident arising from a lack of
familiarity with the airplane’s
operational systems, techniques, and
procedures.

The FAA thinks that the complexity
of this airplane requires that a pilot
repeatedly receive training on an annual
basis and actively fly this airplane in
order to maintain an acceptable level of
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proficiency. Under the proposed
definition, a pilot may be required to
repeat Initial/Transition training if he or
she has not accumulated 50 hours of
flight time in the preceding 24 months.
Requalification Training. The FAA
would like to emphasize two important
elements of Requalification training.
First, pilots would be eligible for
Requalification training, in lieu of
Initial/Transition training, if within the
preceding 24 months they have
documented at least 50 hours of flight
time while serving as pilot-in-command
and manipulating the controls of an
MU-2B series airplane. The FAA
recognizes that those pilots, who are
actively flying the MU-2B series
airplane to this level, may have
sufficient familiarity with the airplane’s
handling characteristics and operating
systems, and therefore, the more in-
depth and comprehensive Initial/
Transition training would not be
necessary. In this case, the
Requalification training is an acceptable
alternative to Initial/Transition training.
Second, pilots who fail to successful%y
complete Initial/Transition,
Requalification, or Recurrent training
within the preceding 12 months must
attend Requalification training (i.e., they
are not eligible for Recurrent training)
before they could operate the MU-2B
series airplane. If the pilot chooses to
take Initial/Transition training in lieu of
Requalification training, Initial/
Transition training would satisfy all the
requirements of Requalification training.
Recurrent training. All persons who
operate the MU-2B series airplane must
satisfactorily complete Recurrent
training within the preceding 12
months. Successful completion of
Initial/Transition or Requalification
training within the preceding 12 months
satisfies the requirement of Recurrent
training. A pilot must successfully
complete Initial/Transition training or
Requalification training before being
eligible to receive Recurrent training.

Proposed Revision to the Mitsubishi
Training Program

If the FAA elects to revise the
Mitsubishi MU-2B Training Program,
revision 1, we would correct the
language as set out in this section.

MU-2B SERIES
TRAINING PROGRAM
TRAINING REQUIREMENTS

* * * * *

Initial/Transition training means the
training that a pilot is required to
receive if that pilot has fewer than 50
hours of documented flight time
manipulating the controls, while serving

as pilot-in-command, of a Mitsubishi
MU-2B series airplane in the preceding
24 months.

Requalification training means the
training that a pilot is—

(a) Eligible to receive in lieu of Initial/
Transition training if that pilot has at
least 50 hours of documented flight time
manipulating the controls, while serving
as pilot-in-command, of a Mitsubishi
MU-2B series airplane in the preceding
24 months; and

(b) Required to receive if it has been
more than 12 months since that pilot
successfully completed Initial/
Transition, Requalification, or Recurrent
training. Successful completion of
Initial/Transition training can be used to
satisfy the requirements of
Requalification training.

Recurrent training means the training
that a pilot is required to have
satisfactorily completed within the
preceding 12 months. Successful
completion of Initial/Transition or
Requalification training within the
preceding 12 months satisfies the
requirement of Recurrent training. A
pilot must successfully complete Initial/
Transition training or Requalification
training before being eligible to receive

Recurrent training.
* * * * *

Paperwork Reduction Act

The FAA has submitted the
paperwork requirements for this
rulemaking to the Office of Management
and Budget for approval. There were no
comments received on the paperwork as
a result of the publication of the NPRM,
and the paperwork requirements are not
changed by the clarification of the terms
in this proposal.

International Compatibility

The FAA has determined that a
review of the Convention on
International Civil Aviation Standards
and Recommended Practices is not
warranted because there is no
comparable rule under ICAO Standards.

Executive Order 12866 and DOT
Regulatory Policies and Procedures

Proposed changes to Federal
regulations must undergo several
economic analyses. First, Executive
Order 12866 directs that each Federal
agency propose or adopt a regulation
only upon a reasoned determination
that the benefits of the intended
regulation justify its costs. Second, the
Regulatory Flexibility Act of 1980
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act (19 U.S.C. 2531-2533)
prohibits agencies from setting

standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, this Trade Act also requires
agencies to consider international
standards and, where appropriate, use
them as the basis of U.S. standards. And
fourth, the Unfunded Mandates Reform
Act of 1995 requires agencies to prepare
a written assessment of the costs,
benefits and other effects of proposed or
final rules that include a Federal
mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
annually (adjusted for inflation.)

In conducting these analyses, FAA
determined that the proposed rule (1)
has benefits which do justify its costs,
is not a ““significant regulatory action”
as defined in the Executive Order and
is not “significant” as defined in DOT’s
Regulatory Policies and Procedures; (2)
will not have a significant impact on a
substantial number of small entities; (3)
reduces barriers to international trade;
and (4) does not impose an unfunded
mandate on state, local, or tribal
governments, or on the private sector.
This supplemental proposal is simply a
clarification of the FAA intent and thus
would not increase the estimated costs
in the initial regulatory evaluation.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
0f 1980, (5 U.S.C. 601 et seq.) directs the
FAA to fit regulatory requirements to
the scale of the business, organizations,
and governmental jurisdictions subject
to the regulation. We are required to
determine whether a proposed or final
action will have a significant impact on
a substantial number of “small entities”
as defined by the Act. If we find that the
action will have a significant impact, we
must do a “regulatory flexibility
analysis.”

This clarification of the proposed rule
has a minimal economic impact.
Therefore, we certify that this proposed
action would not have a significant
economic impact on a substantial
number of small entities.

Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
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the potential effect of this supplemental
notice and has determined that it will
impose the same costs on domestic and
international entities and thus has a
neutral trade impact.

Unfunded Mandates Assessment

The Unfunded Mandates Reform Act
of 1995 (the Act), enacted as Public Law
104-4 on March 22, 1995, is intended,
among other things, to curb the practice
of imposing unfunded Federal mandates
on State, local, and tribal governments.
Title II of the Act requires each Federal
agency to prepare a written statement
assessing the effects of any Federal
mandate in a proposed or final agency
rule that may result in a $100 million or
more expenditure (adjusted annually for
inflation) in any one year by State, local,
and tribal governments, in the aggregate,
or by the private sector; such a mandate
is deemed to be a “‘significant regulatory
action.” The FAA currently uses an
inflation-adjusted value of $128.1
million in lieu of $100 million.

This supplemental notice does not
contain such a mandate. Therefore, the
requirements of Title II of the Unfunded
Mandates Reform Act of 1995 do not

apply.
Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
State, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, we
have determined that this proposed rule
does not have federalism implications.

Environmental Impact

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion and involves no
extraordinary circumstances.

List of Subjects
14 CFR Part 61

Aircraft, Airmen, Aviation Safety,
Incorporation by reference, Reporting
and recordkeeping requirements, Safety
measures.

14 CFR Part 91

Aircraft, Airmen, Airports, Aviation
safety, Freight, Incorporation by

reference, Reporting and recordkeeping
requirements.

14 CFR Part 135

Air taxis, Aircraft, Airmen, Aviation
safety, Incorporation by reference,
Reporting and recordkeeping
requirements.

The Proposal

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend chapter I of title 14,
Code of Federal Regulations, as follows:

PART 61—CERTIFICATION: PILOTS,
FLIGHT INSTRUCTORS, AND GROUND
INSTRUCTORS

1. The authority citation for part 61
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44703, 44707, 44709-44711, 45102—-45103,
45301-45302.

2. Add Special Federal Aviation
Regulation (SFAR) No. XX as follows:

Special Federal Aviation Regulations

* * * * *

SFAR No. XX—Mitsubishi MU-2B
Series Airplane Special Training,
Experience, and Operating
Requirements

Note: For the text of SFAR No. XX, see part
91 of this chapter.

PART 91—GENERAL OPERATING AND
FLIGHT RULES

3. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g), 1155, 40103,
40113, 40120, 44101, 44111, 44701, 44704,
44709, 44711, 44712, 44715, 44716, 44717,
44722, 46306, 46315, 46316, 46504, 46506—
46507, 47122, 47508, 47528—47531, articles
12 and 29 of the Convention on International
Civil Aviation (61 stat. 1180).

4. Add SFAR No. XX to read as
follows:

Special Federal Aviation Regulation
(SFAR) No. XX—Mitsubishi MU-2B
Series Special Training, Experience,
and Operating Requirements

Note: The FAA proposes to add the
following language to its proposal at 71 FR
56905, September 28, 2006.

* * * * *

X. Definitions. As used in this Special
Federal Aviation Regulation:

Initial/Transition training means the
training that a pilot is required to
receive if that pilot has fewer than 50
hours of documented flight time
manipulating the controls, while serving
as pilot-in-command, of a Mitsubishi

MU-2B series airplane in the preceding
24 months.

Requalification training means the
training that a pilot is—

(a) Eligible to receive in lieu of Initial/
Transition training if that pilot has at
least 50 hours of documented flight time
manipulating the controls, while serving
as pilot-in-command, of a Mitsubishi
MU-2B series airplane in the preceding
24 months; and

(b) Required to receive if it has been
more than 12 months since that pilot
successfully completed Initial/
Transition, Requalification, or Recurrent
training. Successful completion of
Initial/Transition training can be used to
satisfy the requirements of
Requalification training.

Recurrent training means the training
that a pilot is required to have
satisfactorily completed within the
preceding 12 months. Successful
completion of Initial/Transition or
Requalification training within the
preceding 12 months satisfies the
requirement of Recurrent training. A
pilot must successfully complete Initial/
Transition training or Requalification
training before being eligible to receive
Recurrent training.

* * * * *

PART 135—OPERATING
REQUIREMENTS: COMMUTERS AND
ON DEMAND OPERATIONS AND
RULES GOVERNING PERSONS ON
BOARD SUCH AIRCRAFT.

5. The authority citation for part 135
continues to read as follows:
Authority: 49 U.S.C. 106(g), 41706, 44113,

44701-44702, 44705, 44709, 44711-44713,
44715-44717, 44722.

6. Add Special Federal Aviation
Regulation (SFAR) No. XX as follows:

Special Federal Aviation Regulations

* * * * *

SFAR No. XX—Mitsubishi MU-2B
Series Airplane Special Training,
Experience, and Operating
Requirements

Note: For the text of SFAR No. XX, see part
91 of this chapter.

Issued in Washington, DC on December 22,
2006.

John M. Allen,

Acting Director, Flight Standards Service.
[FR Doc. E6-22438 Filed 12—29-06; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF STATE

22 CFR Part9
[Public Notice 5658]
RIN 1400-AB91

National Security Information
Regulations

AGENCY: Department of State.

ACTION: Proposed rule with request for
comment.

SUMMARY: The Department of State
proposes to revise its regulations
governing the classification of national
security information that is under the
control of the Department in order to
reflect the provisions of a new executive
order on national security information
and consequent changes in the
Department’s procedures since the last
revision of the Department’s regulations
on this subject.

COMMENT DATES: The Department will
consider any comments from the public
that are received by April 3, 2007.

ADDRESSES: You may submit comments
to Margaret P. Grafeld, Director, Office
of Information Programs and Services,
(202) 261-8300, U.S. Department of
State, SA-2, 515 22nd St. NW.,
Washington. DC 20522-6001; FAX: 202—
261-8590. E-mail GrafeldMP@state.gov.
If submitting comments by e-mail, you
must include the RIN in the subject line
of your message. You may view this rule
online at http://www.regulations.gov/
index.cfm.

FOR FURTHER INFORMATION, CONTACT:
Margaret P. Grafeld, Director, Office of
Information Programs and Services,
(202) 261-8300, U.S. Department of
State, SA-2, 515 22nd St. NW.,
Washington. DC 20522-6001; FAX: 202—
261-8590.

SUPPLEMENTARY INFORMATION: Since the
last version of Part 9 of 22 CFR was
published, the executive order
governing classification of national
security information has been
superseded by E.O 12958, effective
October 14, 1995. Since its
promulgation, E.O. 12958 has been
amended several times, most recently
and most substantially by Executive
Order 13292 dated March 28, 2003,
which effected changes in classification
categories, provisions regarding the
duration of classification, provisions
regarding reclassification of previously
declassified and released information,
and the disclosure of classified
information in an emergency. In
addition, in contrast to the indefinite
classification provisions of E.O. 12356,
the new executive order provides for

classification for up to 25 years under
certain criteria and, in certain
circumstances, classification beyond 25
years under more stringent criteria.
Regulatory Findings

Administrative Procedure Act. The
Department is publishing this rule as a
proposed rule. Public comments are
invited for a period of 90 days following
this document’s publication in the
Federal Register.

Regulatory Flexibility Act. The
Department, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this proposed rule
and, by approving it, certifies that this
rule will not have significant economic
impact on a substantial number of small
entities.

Unfunded Mandates Act of 1995. This
proposed rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year, and it will not significantly
or uniquely affect small governments.
Therefore, no actions are deemed
necessary under the provisions of the
Unfounded Mandates Reform Act of
1995.

Small Business Regulatory
Enforcement Fairness Act of 1996. This
rule is not a major rule as defined by
section 804 of the Small Business
Regulatory Enforcement Act of 1996.
This rule will not result in an annual
effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign
based companies in domestic and
import markets.

Executive Order 12866. The
Department does not consider this rule
to be a “‘significant regulatory action”
under Executive Order (E.O.) 12866,
section 3(f), Regulatory Planning and
Review. In addition, the Department is
exempt from Executive Order 12866
except to the extent that it is
promulgating regulations in conjunction
with a domestic agency that are
significant regulatory actions. The
Department has nevertheless reviewed
the regulation to ensure its consistency
with the regulatory philosophy and
principles set forth in that Executive
Order.

Executive Order 13132. This
regulation will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various

levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement.

Paperwork Reduction Act. This rule
does not impose any new reporting or
record-keeping requirements subject to
the Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

List of Subjects in 22 CFR Part 9

Original classification, original
classification authorities, derivative
classification, classification challenges,
declassification and downgrading,
mandatory declassification review,
systematic declassification review,
safeguarding.

For the reasons set forth in the
preamble, Title 22, Part 9 of the Code of
Federal Regulations is proposed to be
revised as follows:

PART 9—SECURITY INFORMATION
REGULATIONS

Sec.
9.1
9.2
9.3
9.4
9.5
9.6
9.7

Basis.

Objective.

Senior agency official.

Original classification.

Original classification authority.

Derivative classification.

Identification and marking.

9.8 Classification challenges.

9.9 Declassification and downgrading.

9.10 Mandatory declassification review.

9.11 Systematic declassification review.

9.12 Access to classified information by
historical researchers and certain former
government personnel.

9.13 Safeguarding.

Authority: E.O. 12958 (60 FR 19825, April
20, 1995) as amended; Information Security
Oversight Office Directive No. 1, 32 CFR
2001 (68 FR 55168, Sept. 22, 2003)

§9.1 Basis.

These regulations, taken together with
the Information Security Oversight
Office Directive No. 1 dated September
22,2003, and Volume 5 of the
Department’s Foreign Affairs Manual,
provide the basis for the security
classification program of the U.S.
Department of State (‘‘the Department”’)
implementing Executive Order 12958,
“Classified National Security
Information”, as amended (‘‘the
Executive Order”).

§9.2 Objective.

The objective of the Department’s
classification program is to ensure that
national security information is
protected from unauthorized disclosure,
but only to the extent and for such a
period as is necessary.
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§9.3 Senior agency official.

The Executive Order requires that
each agency that originates or handles
classified information designate a senior
agency official to direct and administer
its information security program. The
Department’s senior agency official is
the Under Secretary of State for
Management. The senior agency official
is assisted in carrying out the provisions
of the Executive Order and the
Department’s information security
program by the Assistant Secretary for
Diplomatic Security, the Assistant
Secretary for Administration, and the
Deputy Assistant Secretary for
Information Sharing Services.

§9.4 Original classification.

(a) Definition. Original classification
is the initial determination that certain
information requires protection against
unauthorized disclosure in the interest
of national security (i.e., national
defense or foreign relations of the
United States), together with a
designation of the level of classification.

(b) Classification levels.

(1) Top Secret shall be applied to
information the unauthorized disclosure
of which reasonably could be expected
to cause exceptionally grave damage to
the national security that the original
classification authority is able to
identify or describe.

(2) Secret shall be applied to
information the unauthorized disclosure
of which reasonably could be expected
to cause serious damage to the national
security that the original classification
authority is able to identify or describe.

(3) Confidential shall be applied to
information the unauthorized disclosure
of which reasonably could be expected
to cause damage to the national security
that the original classification authority
is able to identify or describe.

(c) Classification requirements and
limitations.

(1) Information may not be considered
for classification unless it concerns:

(i) Military plans, weapons systems,
or operations;

(ii) Foreign government information;

(iii) Intelligence activities (including
special activities), intelligence sources
or methods, or cryptology;

(iv) Foreign relations or foreign
activities of the United States, including
confidential sources;

(v) Scientific, technological, or
economic matters relating to the
national security; which includes
defense against transnational terrorism;

(vi) United States Government
programs for safeguarding nuclear
materials or facilities;

(vii) Vulnerabilities or capabilities of
systems, installations, infrastructures,

projects, plans, or protection services
relating to the national security, which
includes defense against transnational
terrorism; or

(viii) Weapons of mass destruction.

(2) In classifying information, the
public’s interest in access to government
information must be balanced against
the need to protect national security
information.

(3) In no case shall information be
classified in order to conceal violations
of law, inefficiency, or administrative
error, or to prevent embarrassment to a
person, organization, or agency, to
restrain competition, or to prevent or
delay the release of information that
does not require protection in the
interest of the national security.

(4) A reference to classified
documents that does not directly or
indirectly disclose classified
information may not be classified or
used as a basis for classification.

(5) Only information owned by,
produced by or for, or under the control
of the U.S. Government may be
classified.

(6) The unauthorized disclosure of
foreign government information is
presumed to cause damage to national
security.

(d) Duration of classification.

(1) Information shall be classified for
as long as is required by national
security considerations, subject to the
limitations set forth in section 1.5 of the
Executive Order. When it can be
determined, a specific date or event for
declassification in less than 10 years
shall be set by the original classification
authority at the time the information is
originally classified. If a specific date or
event for declassification cannot be
determined, information shall be
marked for declassification 10 years
from the date of the original decision,
unless the original classification
authority determines that the sensitivity
of the information requires that it shall
be marked for declassification for up to
25 years.

(2) An original classification authority
may extend the duration of
classification, change the level of
classification, or reclassify specific
information only when the standards
and procedures for classifying
information under the Executive Order
are met.

(3) Information marked for an
indefinite duration of classification
under predecessor orders, such as
“Originating Agency’s Determination
Required ”’ (OADR) or containing no
declassification instructions shall be
subject to the declassification provisions
of Part 3 of the Order, including the
provisions of section 3.3 regarding

automatic declassification of records
older than 25 years.

§9.5 Original classification authority.

(a) Authority for original classification
of information as Top Secret may be
exercised by the Secretary and those
officials delegated this authority in
writing by the Secretary. Such authority
has been delegated to the Deputy
Secretary, the Under Secretaries,
Assistant Secretaries and other
Executive Level IV officials and their
deputies; Chiefs of Mission, Charge
d’Affaires, and Principal Officers at
autonomous posts abroad; and to other
officers within the Department as set
forth in Department Notice dated May
26, 2000.

(b) Authority for original
classification of information as Secret or
Confidential may be exercised only by
the Secretary, the Senior Agency
Official, and those officials delegated
this authority in writing by the
Secretary or the Senior Agency Official.
Such authority has been delegated to
Office Directors and Division Chiefs in
the Department, Section Heads in
Embassies and Consulates abroad, and
other officers within the Department as
set forth in Department Notice dated
May 26, 2000. In the absence of the
Secret or Confidential classification
authority, the person designated to act
for that official may exercise that
authority.

§9.6 Derivative classification.

(a) Definition. Derivative classification
is the incorporating, paraphrasing,
restating or generating in new form
information that is already classified
and the marking of the new material
consistent with the classification of the
source material. Duplication or
reproduction of existing classified
information is not derivative
classification.

(b) Responsibility. Information
classified derivatively from other
classified information shall be classified
and marked in accordance with
instructions from an authorized
classifier or in accordance with an
authorized classification guide and shall
comply with the standards set forth in
sections 2.1-2.2 of the Executive Order
and the ISOO implementing directives
in 32 CFR 2001.22.

(c) Department of State Classification
Guide. The Department of State
Classification Guide (DSCG) is the
primary authority for the classification
of information in documents created by
Department of State personnel. The
Guide is classified “Confidential” and is
found on the Department of State’s
classified Web site.
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§9.7 Identification and marking.

(a) Classified information shall be
marked pursuant to the standards set
forth in section 1.6 of the Executive
Order; ISOO implementing directives in
32 CFR 2001, Subpart B; and internal
Department guidance in 12 Foreign
Affairs Manual (FAM).

(b) Foreign government information
shall retain its original classification
markings or be marked and classified at
a U.S. classification level that provides
a degree of protection at least equivalent
to that required by the entity that
furnished the information. Foreign
government information retaining its
original classification markings need not
be assigned a U.S. classification marking
provided the responsible agency
determines that the foreign government
markings are adequate to meet the
purposes served by U.S. classification
markings.

(c) Information assigned a level of
classification under predecessor
executive orders shall be considered as
classified at that level of classification.

§9.8 Classification challenges.

(a) Challenges. Holders of information
pertaining to the Department of State
who believe that its classification status
is improper are expected and
encouraged to challenge the
classification status of the information.
Holders of information making
challenges to the classification status of
information shall not be subject to
retribution for such action. Informal,
usually oral, challenges are encouraged.
Formal challenges to classification
actions shall be in writing to an original
classification authority (OCA) with
jurisdiction over the information and a
copy of the challenge shall be sent to the
Office of Information Programs and
Services (IPS) of the Department of
State, SA-2, 515 22nd St. NW.,
Washington, DC 20522—-6001. The
Department (either the OCA or IPS)
shall provide an initial response in
writing within 60 days.

(b) Appeal procedures and time
limits. A negative response may be
appealed to the Department’s Appeals
Review Panel (ARP) and should be sent
to: Chairman, Appeals Review Panel,
¢/o Information and Privacy
Coordinator/Appeals Officer, at the IPS
address given above. The appeal shall
include a copy of the original challenge,
the response, and any additional
information the appellant believes
would assist the ARP in reaching its
decision. The ARP shall respond within
90 days of receipt of the appeal. A
negative decision by the ARP may be
appealed to the Interagency Security
Classification Appeals Panel (ISCAP)

referenced in section 5.3 of Executive
Order 12958. If the Department fails to
respond to a formal challenge within
120 days or if the ARP fails to respond
to an appeal within 90 days, the
challenge may be sent to the ISCAP.

§9.9 Declassification and downgrading.

(a) Declassification processes.
Declassification of classified
information may occur:

(1) After review of material in
response to a Freedom of Information
Act (FOIA)request, mandatory
declassification review request,
discovery request, subpoena,
classification challenge, or other
information access or declassification
request;

(2) After review as part of the
Department’s systematic declassification
review program;

(3) As aresult of the elapse of the time
or the occurrence of the event specified
at the time of classification;

(4) By operation of the automatic
declassification provisions of section 3.3
of the Executive Order with respect to
material more than 25 years old.

(b) Downgrading. When material
classified at the Top Secret level is
reviewed for declassification and it is
determined that classification continues
to be warranted, a determination shall
be made whether downgrading to a
lower level of classification is
appropriate. If downgrading is
determined to be warranted, the
classification level of the material shall
be changed to the appropriate lower
level.

(c) Authority to downgrade and
declassify.

(1) Classified information may be
downgraded or declassified by the
official who originally classified the
information if that official is still serving
in the same position, by a successor in
that capacity, by a supervisory official of
either, or by any other official
specifically designated by the Secretary
or the senior agency official.

(2) The Department shall maintain a
record of Department officials
specifically designated as
declassification and downgrading
authorities.

(d) Declassification in the public
interest. Although information that
continues to meet the classification
criteria of the Executive Order or a
predecessor order normally requires
continued protection, in some
exceptional cases the need to protect
information may be outweighed by the
public interest in disclosure of the
information. When such a question
arises, it shall be referred to the
Secretary or the Senior Agency Official

for decision on whether, as an exercise
of discretion, the information should be
declassified and disclosed. This
provision does not amplify or modify
the substantive criteria or procedures for
classification or create any substantive
or procedural right subject to judicial
review.

(e) Public dissemination of
declassified information.
Declassification of information is not
authorization for its public disclosure.
Previously classified information that is
declassified may be subject to
withholding from public disclosure
under the FOIA, the Privacy Act, and
various statutory confidentiality
provisions.

§9.10 Mandatory declassification review.

All requests to the Department by a
member of the public, a government
employee, or an agency to declassify
and release information shall result in a
prompt declassification review of the
information in accordance with
procedures set forth in 22 CFR 171.20-
25. Mandatory declassification review
requests should be directed to the
Information and Privacy Coordinator,
U.S. Department of State, SA-2, 515
22nd St., NW., Washington, DC 20522—
6001.

§9.11 Systematic declassification review.

The Information and Privacy
Coordinator shall be responsible for
conducting a program for systematic
declassification review of historically
valuable records that were exempted
from the automatic declassification
provisions of section 3.3 of the
Executive Order. The Information and
Privacy Coordinator shall prioritize
such review on the basis of researcher
interest and the likelihood of
declassification upon review.

§9.12 Access to classified information by
historical researchers and certain former
government personnel.

For Department procedures regarding
the access to classified information by
historical researchers and certain former
government personnel, see Sec. 171.24
of this Title.

§9.13 Safeguarding.

Specific controls on the use,
processing, storage, reproduction, and
transmittal of classified information
within the Department to provide
protection for such information and to
prevent access by unauthorized persons
are contained in Volume 12 of the
Department’s Foreign Affairs Manual.
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Dated: December 27, 2006.
Lee Lohman,

Deputy Assistant Secretary for
Administration, Department of State.

[FR Doc. E6-22487 Filed 12—29-06; 8:45 am]|
BILLING CODE 4710-24-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 570
[Docket No. FR-5013-P—01]
[RIN 2506—-AC19]

Community Development Block Grant
Program; Small Cities Program;
Proposed Rule

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend HUD’s regulations governing the
Community Development Block Grant
(CDBG) program for non-entitlement
areas in the state of Hawaii. Pursuant to
statutory authority, the state of Hawaii
has elected not to administer funds to
units of general local governments
located in non-entitlement areas within
the state. The statute provides that if
Hawaii opts to not assume
responsibility for the program, then the
Secretary of HUD will make grants to
the units of general local government
located in Hawaii’s non-entitlement
areas, employing the same distribution
formula as was used under prior
regulations. This proposed rule would
modify HUD’s regulations to clarify how
the CDBG program will be implemented
in the non-entitlement areas of Hawaii.
HUD has also taken the opportunity
afforded by this proposed rule to update
and streamline the subpart F
regulations, particularly with regard to
the HUD-administered Small Cities
program in New York, which awarded
its last competitive grant in Fiscal Year
(FY) 1999.

DATES: Comments Due Date: March 5,
2007.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposed rule to the Office of the
General Counsel, Rules Docket Clerk,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Room 10276, Washington, DC 20410—
0001. Communications should refer to
the above docket number and title and
should contain the information
specified in the ‘“Request for
Comments” section.

Electronic Submission of Comments.
Interested persons may submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make comments immediately available
to the public. Comments submitted
electronically through the http://
www.regulations.gov Web site can be
viewed by other commenters and by
members of the public. Commenters
should follow the instructions provided
on that site to submit comments
electronically.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable. In
all cases, communications must refer to
the docket number and title.

Public Inspection of Public
Comments. All comments and
communications submitted to HUD will
be available, without charge, for public
inspection and copying between 8 a.m.
and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at (202) 708—
3055 (this is not a toll-free number).
Individuals with hearing or speech
impairments may access this telephone
number via TTY by calling the Federal
Information Relay Service at (800) 877—
8339. Copies of all comments submitted
are available for inspection and
downloading at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Stephen Rhodeside, Senior Program
Officer, State and Small Cities Division,
Office of Block Grant Assistance, Office
of Community Planning and
Development, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Room 7184, Washington,
DC 20410-7000; telephone (202) 708—
1322 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this telephone
number via TTY by calling the toll-free
Federal Information Relay Service at
(800) 877-8339.

SUPPLEMENTARY INFORMATION:

I. Background

The CDBG program is authorized
under the Housing and Community
Development Act of 1974 (42 U.S.C.
5301 et seq.) (HCD Act). Under the
CDBG program, HUD allocates funds by
formula among eligible state and local

governments for activities that
principally benefit low- and moderate-
income persons, aid in the elimination
of slums or blighting conditions, or meet
other community development needs
having a particular urgency.

Section 106 of Title I of the HCD Act
permits states to elect to assume
administrative responsibility for the
CDBG program for non-entitlement
areas within their jurisdiction. The HCD
Act defines a non-entitlement area as an
area that is not a metropolitan city or
part of an urban county and does not
include federally or state-recognized
Indian tribes. In the event that a state
elects not to administer the CDBG
program, Section 106 provides that HUD
will administer the CDBG program for
non-entitlement areas within the state.
HUD’s regulations at 24 CFR part 570,
subpart F describe the policies and
procedures for HUD’s administration of
the CDBG program in non-entitlement
areas.

Section 218 of the Consolidated
Appropriations Act, 2004, (Pub. L. 108—
199, approved January 23, 2003)
required that, by July 31, 2004, the state
of Hawaii had to elect if it would
distribute funds under section 106(d)(2)
of the HCD Act to units of general local
government located in its non-
entitlement areas. On August 5, 2004,
the Governor of Hawaii notified HUD
that the state had elected not to take
over the CDBG program in the non-
entitlement areas within its jurisdiction.
In accordance with the Consolidated
Appropriations Act, 2004, the Secretary
of HUD permanently assumed
administrative responsibility for making
grants to the units of general local
government located in Hawaii’s non-
entitlement areas (Hawaii, Kauai, and
Maui counties) for all future fiscal years,
beginning in 2005.

Section 218 of the Consolidated
Appropriations Act, 2004, requires the
Secretary of HUD to allocate CDBG
funds to the units of local government
located in Hawaii’s non-entitlement
areas based upon the same distribution
formula currently used to compute their
grant funds. The formula takes into
consideration population, poverty, and
housing overcrowding in these areas.
HUD uses the factors to compute a
weighted ratio (the extent of poverty is
accorded twice as much significance as
the population and housing
overcrowding factors), which then
determines the allocation of funds.

II. This Proposed Rule

This proposed rule would implement
section 218 of the Consolidated
Appropriations Act, 2004, by amending
HUD’s regulations at 24 CFR part 570 to
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set forth the policies and procedures
applicable to grants for non-entitlement
areas in states that have not elected to
administer the CDBG program. On
December 27, 1994, the Hawaii Small
Cities regulations were amended, by a
final rule (59 FR 66594) that became
effective on January 26, 1995, to treat
the three non-entitlement counties of
Hawaii similar to entitlement grantees,
to the greatest extent allowable under
statute. As a result, the regulatory
changes that are being made in this
proposed rule are relatively minor in
scope, and are described below.

HUD has also taken the opportunity
afforded by this proposed rule to update
and streamline the subpart F
regulations, particularly with regard to
the HUD-administered Small Cities
program in New York. The final
competitive grants made under this
program were awarded in FY 1999, and
almost all New York Small Cities
projects expended their funds by the
close of FY 2006. The subpart F
regulations contain outdated provisions
regarding the New York Small Cities
program that are no longer necessary
and, therefore, would be removed by
this rule. These regulatory changes are
also described below.

A. Proposed Revisions to 24 CFR Part
570, Subpart F

Title of Subpart F. In order to clarify
and differentiate the programs
contained within the regulations, the
title of subpart F would be amended to
read, ‘““‘Small Cities, Non-entitlement
CDBG Grants in Hawaii and Insular
Areas.”

Section 570.420. Since the three
Hawaii non-entitlement counties will be
treated as entitlement grantees,
§570.420, which establishes the general
requirements for HUD administration of
non-entitlement grants, would be
amended to remove all references to the
HUD-administered small cities program
in Hawaii. Section 570.420 will apply
only to the Insular Areas program and
the HUD-administered Small Cities
program in New York for grants made
prior to FY 2000. Section 570.420(c),
which governs public notification
requirements for competitive grants
under the HUD-administered Small
Cities program, would also be removed.
This provision is obsolete, since the
final award of such competitive grants
were made in FY 1999.

Section 570.427. Amendments made
to New York Small Cities projects that
involve new activities or alteration of
existing activities that will significantly
change the scope, location, or objectives
of approved activities or beneficiaries
require HUD approval. Section

570.427(a) of the regulations would be
amended to provide that HUD approval
would be granted if the activity meets
all of the applicable requirements of the
regulations. As noted above, almost all
of the New York Small Cities projects
expended all of their funds by
September 30, 2006. This regulatory
change would allow HUD to approve
amendments for post-closeout activities
that will be funded with program
income, without having to re-rank the
amended project against the original
Small Cities rating criteria. Since the
original intent of the projects has
already been completed, this
amendment will allow units of general
local government the flexibility to target
projects funded with program income to
the needs of their citizens, without
burdening the Department to re-rate
proposed program amendments against
criteria that are no longer relevant.

Section 570.429. Section 570.429
governs the general requirements and
grant requirements pertaining to the
state of Hawaii. This section will be
modified to reflect the changes required
by section 218 of the Consolidated
Appropriation Act, 2004. The proposed
revisions also stress HUD’s policy of
treating the non-entitlement areas as
entitlement areas to the greatest extent
that is statutorily permissible.

Section 570.429(a) would be amended
to state that the non-entitlement
counties in Hawaii are to be treated as
entitlement grantees, with the exception
of: (1) How allocations are calculated,
and (2) the source of their CDBG
funding. Section 570.429(b) will be
amended to state that the Hawaii non-
entitlement counties will be governed
by Subpart D of the part 570 regulations
in the grant submission and approval
process. (Subpart D establishes the
policies and procedures governing
entitlement grants.)

HUD proposes to remove § 570.429(d),
entitled “Adjustment to Grants.” In
keeping with the intent of the statutory
change, grant adjustments for the non-
entitlement counties in Hawaii will be
handled under the procedures for
entitlement grantees under 24 CFR part
570, subpart O (entitled, ‘“Performance
Reviews”). HUD also proposes to
remove the following paragraphs of
§570.429 as unnecessary due to the
treatment of Hawaii’s non-entitlement
areas under the procedures governing
entitlement grantees: Paragraph (f)
(regarding required submissions),
paragraph (g) (regarding application
approval), paragraph (h) (regarding grant
agreements), and paragraph (i)
(regarding conditional grants).

Section 570.430. The regulation at
§570.430 establishes requirements for

Hawaii program grants made prior to FY
1995. Because all of the funds for pre-
1995 grants have been expended, this
provision will be removed and the non-
entitled counties will follow entitlement
rules for the administration of their
existing grants and all future grants.

Section 570.432. Section 570.432,
which governs the use of Small Cities
grants to repay Section 108 loans, will
be removed because there will be no
future competitively awarded Small
Cities grants that can be used to pay
Section 108 debt obligations. The non-
entitlement counties in Hawaii will
follow the requirements of Subpart M of
the regulations with regard to
repayment of Section 108 loan
guarantees.

B. Other Proposed Regulatory Changes

Use of the term “Non-entitlement
CDBG Grants in Hawaii.”” The term
“Non-entitlement CDBG Grants in
Hawaii” has been inserted into various
provisions of 24 CFR part 570 to refer
to either the HUD-administered program
or to the program’s recipients. The
provisions where the proposed term has
either been substituted or added include
§§570.200, 570.300, 570.429, and
570.902. By utilizing this term, HUD
intends to avoid confusion with the
competitively awarded HUD-
administered Small Cities program,
which made its last new grant in FY
1999, virtually all of which was
expended by September 30, 2006, and
which has operated only in New York
state.

Section 570.208. Section 570.208,
which describes the criteria for CDBG
national objectives, would be revised to
state that the three non-entitled Hawaii
counties cannot use the exception
criteria, since they do not meet the
definition of a metropolitan city or
urban county in Section 102(a) of the
HCD Act.

Section 570.209. Section
570.209(b)(2)(i) will be revised to
include non-entitlement CDBG grants in
Hawaii. Non-entitlement CDBG grantees
in Hawaii would now apply aggregate
standards for evaluating public benefit
to all applicable activities for which
CDBG funds are obligated for each
program year.

Section 570.300. (Section 570.300 will
be revised to clarify that §§570.307
(Urban Counties) and 570.308 (Joint
Requests) do not apply to non-
entitlement CDBG grants in Hawaii.

Section 570.901. Section 570.901 will
be revised to move the compliance
requirements for non-entitlement CDBG
grants in Hawaii from §570.901(e) to
§570.901(d).
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Section 570.902. Section 570.902 will
be changed to treat non-entitlement
CDBG grants in Hawaii in the same
manner as entitlements in determining
if activities are being implemented in a
timely manner.

Section 570.911. Section 570.911 will
be revised to treat non-entitlement
CDBG grants in Hawaii in the same
manner as entitlements with regard to
grant reductions.

IIL. Findings and Certifications
Regulatory Planning and Review

The Office of Management and Budget
(OMB) reviewed this proposed rule
under Executive Order 12866 (entitled
“Regulatory Planning and Review”).
OMB determined that this rule is a
“significant regulatory action,” as
defined in section 3(f) of the Order
(although not economically significant,
as provided in section 3(f)(1) of the
Order). The docket file is available for
public inspection between the hours of
8 a.m. and 5 p.m. in the Office of
Regulations, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Room 10276, Washington, DC
20410. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at (202) 708—
3055 (this is not a toll-free number).
Hearing- and speech-impaired persons
may access the telephone number listed
above via TTY by calling the Federal
Information Relay Service at (800) 877—
8339.

Information Collection Requirements

The information collection
requirements contained in this proposed
rule have been approved by OMB under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned
OMB Control Number 2506—0020. The
amendments proposed by this rule do
not revise the information collection
requirements as originally approved by
OMB. In accordance with the Paperwork
Reduction Act, HUD may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection displays a
currently valid OMB control number.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on state,
local, and tribal governments and the
private sector. This proposed rule does
not impose any federal mandates on any
state, local, or tribal government or the

private sector within the meaning of
UMRA.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits, to the extent
practicable and permitted by law, an
agency from promulgating a regulation
that has federalism implications and
either imposes substantial direct
compliance costs on state and local
governments and is not required by
statute, or preempts state law, unless the
relevant requirements of section 6 of the
executive order are met. This rule does
not have federalism implications and
does not impose substantial direct
compliance costs on state and local
governments or preempt state law
within the meaning of the executive
order.

Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed and approved this
proposed rule and in so doing certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule only
codifies, in HUD’s regulations,
procedures that will enable the
Department to treat the three non-
entitled Hawaii counties as entitlement
grantees. Since the non-entitled
counties previously were funded
annually by formula and were treated as
entitlement grantees as much as
statutorily possible, the rule does not
significantly differ from the current
status in terms of the impact on the
number of entities, the amount of
funding, or the governing requirements
applicable.

Notwithstanding HUD’s
determination that this rule will not
have a significant economic impact on
a substantial number of small entities,
HUD specifically invites comments
regarding any less burdensome
alternatives to this rule that will meet
HUD’s objectives as described in this
preamble.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). The
Finding of No Significant Impact is
available for public inspection between
the hours of 8 a.m. and 5 p.m. weekdays
in the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451

Seventh Street, SW., Room 102786,
Washington, DC 20410-0500. Due to
security measures at the HUD
Headquarters building, an advance
appointment to review the finding must
be scheduled by calling the Regulations
Divisions at (202) 708—-3055 (this is not
a toll-free number). Hearing- and
speech-impaired persons may access the
telephone number listed above via TTY
by calling the Federal Information Relay
Service at (800) 877—8339.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance number for the CDBG Small
Cities program is 14.219, and the
number for the CDBG Entitlement
program is 14.218.

List of Subjects in 24 CFR Part 570

Administrative practice and
procedure, American Samoa,
Community development block grants,
Grant programs—education, Grant
programs—housing and community
development, Guam, Indians, Lead
poisoning, Loan programs—housing and
community development, Low- and
moderate-income housing, New
communities, Northern Mariana Islands,
Pacific Islands Trust Territory, Pockets
of poverty, Puerto Rico, Reporting and
recordkeeping requirements, Small
cities, Student aid, Virgin Islands.

Accordingly, for the reasons described
in the preamble, HUD proposes to
amend 24 CFR parts 570 as follows:

PART 570—COMMUNITY
DEVELOPMENT BLOCK GRANTS

1. The authority citation for part 570
continues to read as follows:

Authority: 42 U.S.C. 3535(d) and 5301—
5320.

2. Revise §570.200(a)(3) introductory
text to read as follows:

§570.200 General Policies.

(a) * *x %

(3) Compliance with the primary
objective. The primary objective of the
Act is described in section 101(c) of the
Act. Consistent with this objective,
entitlement recipients, non-entitlement
CDBG grantees in Hawaii, and
recipients of insular area funds under
section 106 of the Act must ensure that
over a period of time specified in their
certification not to exceed three years,
not less than 70 percent of the aggregate
of CDBG fund expenditures shall be for
activities meeting the criteria under
§570.208(a) or under §570.208(d)(5) or
(6) for benefiting low- and moderate-
income persons. For grants under
section 107 of the Act, insular area
recipients must meet this requirement
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for each separate grant. See
§570.420(d)(3) for additional discussion
of the primary objective requirement for
insular areas funded under section 106
of the Act. The requirements for the
HUD-administered Small Cities program
in New York are at §570.420(d)(2). In
determining the percentage of funds
expended for such activities:

3. Revise §570.208(a)(1)(ii)
introductory text to read as follows:

§570.208 Criteria for national objectives.
* * * * *
* k%

E?)) * x %

(ii) For metropolitan cities and urban
counties, an activity that would
otherwise qualify under
§570.208(a)(1)(i), except that the area
served contains less than 51 percent
low- and moderate-income residents,
will also be considered to meet the
objective of benefiting low- and
moderate-income persons where the
proportion of such persons in the area
is within the highest quartile of all areas
in the recipient’s jurisdiction in terms of
the degree of concentration of such
persons. This exception is inapplicable
to non-entitlement CDBG grants in
Hawaii. In applying this exception,
HUD will determine the lowest
proportion a recipient may use to
qualify an area for this purpose, as
follows:

* * * * *

4. §570.209(b)(2)(i) is to be revised to

read as follows:

§570.209 Guidelines for evaluating and
selecting economic development projects.
* * * * *

(b) * x %

(2) Applying the aggregate standards.
(i) A metropolitan city, an urban county,
or a non-entitlement CDBG grantee in
Hawaii shall apply the aggregate
standards under paragraph (b)(1) of this
section to all applicable activities for
which CDBG funds are first obligated
within each single CDBG program year,
without regard to the source year of the
funds used for the activities. A grantee
under the HUD-administered Small
Cities or Insular Areas CDBG programs
shall apply the aggregate standards
under paragraph (b)(1) of this section to
all funds obligated for applicable
activities from a given grant; program
income obligated for applicable
activities will, for these purposes, be
aggregated with the most recent open
grant. For any time period in which a
community has no open HUD-
administered or Insular Areas grants,
the aggregate standards shall be applied
to all applicable activities for which

program income is obligated during that
period.

* * * * *

5. Revise §570.300 to read as follows:

§570.300 General.

This subpart describes the policies
and procedures governing the making of
community development block grants to
entitlement communities and to non-
entitlement counties in the state of
Hawaii. The policies and procedures set
forth in subparts A, G, J, K, and O of this
part also apply to entitlement grantees
and to non-entitlement grantees in the
state of Hawaii. Sections 570.307 and
570.308 of this subpart do not apply to
the Hawaii non-entitlement grantees.

6. Revise the heading of Subpart F to
read as follows:

Subpart F—Small Cities, Non-
Entitlement CDBG Grants in Hawaii
and Insular Areas Programs

7.In §570.420:

a. Revise paragraphs (a)(1) and (b)(1);

b. Remove §570.420(c);

c. Redesignate paragraphs (d), (e), and
(f) as paragraphs §§570.420 (c), (d), and
(e), respectively; and

d. Revise the newly designated
paragraph (e) to read as follows:

§570.420 General.

(a) Administration of Non-entitlement
CDBG funds by HUD or Insular Areas—
(1) Small cities. The Act permits each
state to elect to administer all aspects of
the CDBG program annual fund
allocation for the non-entitlement areas
within its jurisdiction. All states except
Hawaii have elected to administer the
CDBG program for non-entitlement
areas within their jurisdiction. This
section is applicable to active HUD-
administered small cities grants in New
York. The requirements for the non-
entitlement CDBG grants in Hawaii are
set forth in § 570.429 of this subpart.
States that elected to administer the
program after the close of Fiscal Year
1984 cannot return administration of the
program to HUD. A decision by a state
to discontinue administration of the
program would result in the loss of
CDBG funds for non-entitlement areas
in that state and the reallocation of
those funds to all states in the

succeeding fiscal year.
* * * * *

(b) Scope and applicability. (1) This
subpart describes the policies and
procedures of the Small Cities program
that apply to non-entitlement areas in
states where HUD administers the CDBG
program. HUD currently administers the
Small Cities program in only two
states—New York (for grants prior to FY

2000) and Hawaii. The Small Cities
portion of this subpart addresses the
requirements for New York Small Cities
grants in §§570.421, 570.426, 570.427,
and 570.431. Section 570.429 identifies

special procedures applicable to Hawaii.
* * * * *

(e) Allocation of funds—The
allocation of appropriated funds for
insular areas under section 106 of the
Act shall be governed by the policies
and procedures described in section
106(a)(2) of the Act and §§570.440 and
570.441 of this subpart. The annual
appropriations described in this section
shall be distributed to insular areas on
the basis of the ratio of the population
of each insular area to the population of
all insular areas.

8. Revise §570.427(a) to read as
follows:

§570.427 Program Amendments.

(a) HUD approval of certain program
amendments. Grantees shall request
prior HUD approval for all program
amendments involving new activities or
alteration of existing activities that will
significantly change the scope, location,
or objectives of the approved activities
or beneficiaries. Approval is subject to
the amended activities meeting the
requirements of this part, and being able
to be completed promptly.

*

* * * *

9.In §570.429:

a. Revise paragraphs (a) and (b);

b. Remove paragraphs (d), (f), (g), (h),
and (i);

c. Redesignate paragraph (e) as a new
paragraph (d); and

d. Revise newly designated paragraph
(d) to read as follows:

§570.429 Hawaii general and grant
requirements.

(a) General. This section applies to
non-entitlement CDBG grants in Hawaii.
The non-entitlement counties in the
state of Hawaii will be treated as
entitlement grantees except for the
calculation of allocations, and the
source of their funding, which will be
from Section 106(d) of the Act.

(b) Scope and applicability. Except as
modified or limited under the
provisions thereof or this subpart, the
policies and procedures outlined in
subparts A, G, D, ], K, and O of this part
apply to non-entitlement CDBG grants
in Hawaii.

* * * * *

(d) Reallocation. (1) Any amounts that
become available as a result of any
reductions under subpart O of this part
shall be reallocated in the same or
future fiscal year to any remaining
eligible applicants on a pro rata basis.
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(2) Any formula grant amounts
reserved for an applicant that chooses
not to submit an application shall be
reallocated to any remaining eligible
applicants on a pro rata basis.

(3) No amounts shall be reallocated
under paragraph (d) of this section in
any fiscal year to any applicant whose
grant amount was reduced under
subpart O of this part.

§§570.430 and 570.432 [Removed]

10. Remove §§570.430 and 570.432.

11. In §570.901, revise paragraphs (d)
and (e) to read as follows:

§570.901 Review for compliance with the
primary and national objectives and other
program requirements.

* * * * *

(d) For entitlement grants and non-
entitlement CDBG grants in Hawaii, the
submission requirements of 24 CFR part
91 and the displacement policy
requirements at § 570.606;

(e) For HUD-administered Small
Cities grants in New York, the citizen
participation requirements at §570.431,
the amendment requirements at
§570.427, and the displacement policy
requirements of § 570.606;

* * * * *

12.In §570.902:

a. Revise the heading of paragraph (a);

b. Revise the introductory paragraph
of paragraph (a)(1); and

c. Revise paragraph (b) to read as
follows:

§570.902 Review to determine if CDBG—
funded activities are being carried out in a
timely manner.

* * * * *

(a) Entitlement recipients and Non-
entitlement CDBG Grantees in Hawaii.
(1) Before the funding of the next annual
grant and absent contrary evidence
satisfactory to HUD, HUD will consider
an entitlement recipient or a non-
entitlement CDBG grantee in Hawaii to
be failing to carry out its CDBG
activities in a timely manner if:

* * * * *

(b) HUD-administered Small Cities
program in New York. The Department
will, absent substantial evidence to the
contrary, deem a HUD-administered
Small Cities recipient in New York to be
carrying out its CDBG-funded activities
in a timely manner if the schedule for
carrying out its activities, as contained
in the approved application (including
any subsequent amendment(s), is being
substantially met.

13. Revise §570.911(b) to read as
follows:

§570.911 Reduction, withdrawal, or
adjustment of a grant or other appropriate
action.

* * * * *

(b) Entitlement grants and Non-
entitlement CDBG Grantees in Hawaii.
Consistent with the procedures
described in § 570.900(b), the Secretary
may make a reduction in the CDBG
grant amount either for the succeeding
program year or, if the grant had been
conditioned, up to the amount that had
been conditioned. The amount of the
reduction shall be based on the severity
of the deficiency and may be for the
entire grant amount.

* * * * *

Dated: November 13, 2006.
Nelson R. Bregon,

General Deputy Assistant Secretary for
Community Planning and Development.

[FR Doc. E6-22502 Filed 12—-29-06; 8:45 am]|
BILLING CODE 4210-67-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2005-CA-0011, FRL-8259
8]

Revisions to the California State
Implementation Plan, Imperial County
Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Imperial County Air
Pollution Control District ICAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions concern the permitting of air
pollution sources. We are proposing to
approve local rules under the Clean Air
Act as amended in 1990 (CAA or the
Act).

DATES: Any comments on this proposal
must arrive by February 2, 2007.
ADDRESSES: Submit comments,
identified by docket number EPA-R09—
OAR-2005-CA-0011, by one of the
following methods

e Federal eRulemaking Portal:
www.regulations.gov. Follow the on-line
instructions.

e E-mail: R9airpermits@epa.gov.

e Mail or deliver: Gerardo Rios (Air-
3), U.S. Environmental Protection
Agency Region IX, 75 Hawthorne Street,
San Francisco, CA 94105.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,

including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information that
you consider CBI or otherwise protected
should be clearly identified as such and
should not be submitted through
www.regulations.gov or e-mail.
www.regulations.gov is an “anonymous
access” system, and EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send e-mail
directly to EPA, your e-mail address
will be automatically captured and
included as part of the public comment.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Manny Aquitania, Permits Office (AIR—
3), U.S. Environmental Protection
Agency, Region IX, (415) 972-3977,
aquitania.manny@epa.gov.

SUPPLEMENTARY INFORMATION: This
proposal addresses the approval of local
ICAPCD Rules 201, 203, 205, 206, and
208. In the Rules and Regulations
section of this Federal Register, we are
approving these local rules in a direct
final action without prior proposal
because we believe this SIP revision is
not controversial. If we receive adverse
comments, however, we will publish a
timely withdrawal of the direct final
rule and address the comments in
subsequent action based on this
proposed rule. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this direct final rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

We do not plan to open a second
comment period, so anyone interested
in commenting should do so at this
time. If we do not receive adverse
comments, no further activity is
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planned. For further information, please
see the direct final action.

Dated: November 30, 2006.
Wayne Nastri,
Regional Administrator, Region IX.
[FR Doc. E6—-22422 Filed 12—29-06; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2005-TN-0009, EPA-R04—
OAR-2006-0471, EPA-R04-OAR-2006-
0532, 200614(b); FRL-8265-7]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Revisions To the Knox
County Portion of the Tennessee State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Tennessee State
Implementation Plan (SIP) submitted by
the State of Tennessee, through the
Tennessee Department of Environment
and Conservation, on December 21,
1999, March 15, 2000, and January 12,
2001. The revisions pertain to the Knox
County portion of the Tennessee SIP
and include changes to the Knox County
Air Quality Regulations Section 13.0—
“Definitions” and Section 22.0—
“Regulation of Fugitive Dust and
Materials.” These revisions are part of
Knox County’s strategy to attain and
maintain the national ambient air
quality standards, and are considered by
the TDEC to be at least as stringent as
the State’s requirements. This action is
being taken pursuant to section 110 of
the Clean Air Act.

In the Final Rules Section of this
Federal Register, EPA is approving the
Tennessee SIP revisions as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: Written comments must be
received on or before February 2, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID Nos. EPA-R04—
OAR-2005-TN-0009, EPA-R04-OAR-
2006—0471, and EPA-R04-OAR-2006—
0532, by one of the following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: louis.egide@epa.gov.
3. Fax: (404) 562—9019.

4. Mail: “EPA-R04-OAR-2004-TN-
0004,” “EPA-R04-OAR-2005-TN—
0009,” or “EPA-R04-OAR-2006-0532,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303-8960.

5. Hand Delivery or Courier: Dr. Egide
Louis, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT: Dr.
Egide Louis, Regulatory Development
Section, Air Planning Branch, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street,
SW., Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9240.
Dr. Louis can also be reached via
electronic mail at louis.egide@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

Rules Section of this Federal Register.
Dated: December 20, 2006.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

[FR Doc. E6—-22481 Filed 12—29-06; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2004-TN-0004, EPA-R04—-
OAR-2005-TN-0009, EPA-R04-OAR-2006-
0532, 200607/17(b); FRL-8265-5]

Approval and Promulgation of
Implementation Plans; Tennessee:
Approval of Revisions to the Knox
County Portion of the Tennessee State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
several revisions to the Tennessee State
Implementation Plan (SIP) submitted by
the State of Tennessee, through the
Tennessee Department of Environment
and Conservation, on March 16, 2000,
July 23, 2002, December 10, 2004, and
January 31, 2006. The revisions pertain
to the Knox County portion of the
Tennessee SIP and include changes to
Knox County Air Quality Regulations
Section 16.0—Open Burning, Section
25.0—Permits, and Section 46.0—
Regulation of Volatile Organic
Compounds. EPA is not taking any
action at this time on Section 13.0—
Definitions (part of the December 10,
2004, submittal) and Section 16.4.D.,
which was part of the January 31, 2006,
submittal but subsequently withdrawn
by Knox County. The SIP revisions
described above are part of Knox
County’s strategy to attain and maintain
the national ambient air quality
standards. This action is being taken
pursuant to the Clean Air Act. In the
Final Rules Section of this Federal
Register, EPA is approving revisions to
the Tennessee SIP for these Tennessee
SIP submittals as a direct final rule
without prior proposal because the
Agency views these as a
noncontroversial submittals, and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
significant, material, and adverse
comments are received in response to
this rule, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this
document. Any parties interested in
commenting on this document should
do so at this time.

DATES: Written comments must be
received on or before February 2, 2007.



68

Federal Register/Vol. 72, No. 1/Wednesday, January 3, 2007 /Proposed Rules

ADDRESSES: Submit your comments,
identified by Docket ID Nos. EPA-R04—
OAR-2004-TN-0004, EPA-R04-OAR~-
2005-TN-0009, and EPA-R04-OAR-
2006—0532 by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. E-mail: louis.egide@epa.gov or
hou.james@epa.gov.

3. Fax: (404) 562-9019.

4. Mail: “EPA-R04-0OAR-2004-TN-
0004,” “EPA-R04—-OAR-2005-TN-—
0009,” or “EPA-R04-0OAR-2006—-0532,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Egide
Louis or James Hou, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s official hours of
business. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Egide Louis or James Hou, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Dr. Louis
can be reached by telephone at (404)
562—9240 or via electronic mail at
louis.egide@epa.gov. The telephone
number for Mr. Hou is (404) 562—8965.
He can also be reached via electronic
mail at hou.james@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

Rules Section of this Federal Register.
Dated: December 20, 2006.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

[FR Doc. E6—22474 Filed 12—-29-06; 8:45 am]|

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2006-0904; FRL-8264-9]
Approval and Promulgation of Air

Quality Implementation Plans;
Maryland; PM-10 Test Methods

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Maryland for the purpose of
incorporation by reference of EPA
approved test methods for stack testing
for particulate matter with a particle
size of 10 microns or less (PM-10). In
the Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by February 2, 2007.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
EPA-R03-0OAR-2006-0904 by one of
the following methods:

A. http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

B. E-mail: miller.linda@epa.gov.

C. Mail: EPA-R03-OAR-2006-0904,
Linda Miller, Acting Chief, Air Quality
Planning and Analysis Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2006—
0904. EPA’s policy is that all comments
received will be included in the public

docket without change, and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or e-mail. Thewww.regulations.gov Web
site is an “anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through www.regulations.gov, your e-
mail address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy
during normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland, 21230.

FOR FURTHER INFORMATION CONTACT:
Linda Miller, (215) 814—2068, or by e-
mail at miller.Jinda@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information on this action to
approve incorporation by reference of
test methods for PM-10 into the
Maryland SIP, please see the
information provided in the direct final
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action, with the same title, that is
located in the ‘“Rules and Regulations”
section of this Federal Register
publication.

Dated: December 18, 2006.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. E6—-22415 Filed 12-29-06; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2004-0094; FRL-8263-3]
RIN 2060-AM75

National Emission Standards for
Hazardous Air Pollutants: General
Provisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing
amendments to the General Provisions
to the national emission standards for
hazardous air pollutants (NESHAP). The
proposed amendments would replace
the policy described in the May 186,
1995 EPA memorandum entitled,
“Potential to Emit for MACT
Standards—Guidance on Timing
Issues,” from John Seitz, Director, Office
of Air Quality Planning and Standards
(OAQPS), to EPA Regional Air Division
Directors. The proposed amendments
provide that a major source may become
an area source at any time by limiting
its potential to emit hazardous air
pollutants (HAP) to below the major
source thresholds of 10 tons per year
(tpy) of any single HAP or 25 tpy of any
combination of HAP. Thus, under the
proposed amendments, a major source
can become an area source at any time,
including after the first substantive
compliance date of an applicable MACT
standard so long as it limits its potential
to emit to below the major source
thresholds. We are also proposing to
revise tables in numerous MACT
standards that specify the applicability
of General Provisions requirements to
account for the regulatory provisions we
are proposing to add through this
notice.

DATES: Comments. Written comments
must be received on or before March 5,
2007.

Public Hearing. If anyone contacts
EPA requesting to speak at a public
hearing by January 23, 2007, a public
hearing will be held on February 2,
2007. Persons interested in attending

the public hearing should contact Ms.
Lala Alston at (919) 541-5545 to verify
that a hearing will be held.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ—
OAR-2004-0094, by one of the
following methods:

o www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-docket@epa.gov,
Attention Docket ID No. EPA-HQ-
OAR-2004-0094.

e Facsimile: (202) 566—1741,
Attention Docket ID No. EPA-HQ-
OAR-2004-0094.

e Mail: U.S. Environmental
Protection Agency, EPA West (Air
Docket), 1200 Pennsylvania Ave., NW.,
Room: 3334, Mail Code: 6102T,
Washington, DC 20460, Attention E-
Docket ID No. EPA-HQ-OAR-2004—
0094.

e Hand Delivery: Air and Radiation
Docket and Information Center, U.S.
Environmental Protection Agency, 1301
Constitution Ave., NW., Room: 3334,
Mail Code: 6102T, Washington, DC,
20460, Attention Docket ID No. EPA—
HQ-OAR-2004-0094. Such deliveries
are only accepted during the Docket’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2004—
0094. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov,
or e-mail. Send or deliver information
identified as CBI only to the following
address: Mr. Roberto Morales, OAQPS
Document Control Officer, U.S. EPA
(C404-02), Attention Docket ID No.
EPA-HQ-OAR-2004—-0094, Research
Triangle Park, NC 27711. Clearly mark
the part or all of the information that
you claim to be CBI. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment

that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the index. Although listed
in the www.regulations.gov index, some
information is not publicly available,
(i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically at
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA/DC,
EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.

Note: The EPA Docket Center suffered
damage due to flooding during the last week
of June 2006. The Docket Center is
continuing to operate. However, during the
cleanup, there will be temporary changes to
Docket Center telephone numbers, addresses,
and hours of operation for people who wish
to make hand deliveries or visit the Public
Reading Room to view documents. Consult
EPA’s Federal Register notice at 71 FR 38147
(July 5, 2006) or the EPA Web site at
http://www.epa.gov/epahome/dockets.htm
for current information on docket operations,
locations and telephone numbers. The
Docket Center’s mailing address for U.S. mail
and the procedure for submitting comments
to www.regulations.gov are not affected by
the flooding and will remain the same.

Public Hearing. If a public hearing is
held, it will be held at the EPA facility
complex in Research Triangle Park, NC
or an alternate site nearby.

FOR FURTHER INFORMATION CONTACT: Rick
Colyer, Program Design Group (D205—
02), Sector Policies and Programs
Division, Office of Air Quality Planning
and Standards, U.S. EPA, Research
Triangle Park, NC 27711, telephone
number (919) 541-5262, electronic mail
(e-mail) address, colyer.rick@epa.gov.

SUPPLEMENTARY INFORMATION:
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Regulated Entities. Categories and
entities potentially regulated by this
action include all major sources
regulated under section 112 of the CAA.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s proposal will
also be available on the WWW through
the Technology Transfer Network
(TTN). Following signature, a copy of
this action will be posted on the TTN’s
policy and guidance page for newly
proposed rules at http://www.epa.gov/
ttn/oarpg. The TTN provides
information and technology exchange in
various areas of air pollution control.

Outline

The information presented in this
preamble is organized as follows:

I. Summary of Proposed Action
II. Background
III. Rationale for the Proposed Amendments
A. Why is EPA proposing these
amendments?
B. What is the authority for this action?
C. What are the implications of this
proposed action?
D. What regulatory changes are we
proposing?
IV. Impacts of the Proposed Amendments
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

I. Summary of Proposed Action

Today’s proposed amendments would
replace an existing EPA policy
established in a May 16, 1995, EPA
memorandum entitled ‘“Potential to
Emit for MACT Standards-Guidance on
Timing Issues.” See “Potential to Emit
for MACT Standards-Guidance on
Timing Issues,” from John Seitz,
Director, Office of Air Quality Planning
and Standards, to EPA Regional Air
Division Directors. The 1995 policy
provides that a major source may
become an area source by limiting its
potential to emit (PTE) HAP emissions
to below major source levels (10 tpy or
more of any individual HAP or 25 tpy
or more of any combination of HAP), no
later than the source’s first substantive
compliance date under an applicable

NESHAP (also known as a MACT
standard). Thus, under the 1995 policy,
a source that limits its PTE and thereby
attains area source designation by the
first compliance date of the MACT is
not subject to major source
requirements. By contrast, a source that
does not have a PTE limit in place by
the first substantive compliance date
would be subject to major source
MACT, regardless of its subsequent HAP
emissions. The 1995 policy is generally
referred to as EPA’s “once in, always
in”’ (OIAI) policy for MACT standards.

The regulatory amendments proposed
today, if finalized, would replace the
1995 OIAI policy and allow a major
source of HAP emissions to become an
area source at any time by limiting its
PTE for HAP to below the major source
thresholds.

II. Background

Section 112 of the CAA distinguishes
between “major” and ‘““‘area” sources of
HAP. A major source of HAP is defined
as “* * * any stationary source or group
of stationary sources located within a
contiguous area and under common
control that emits or has the potential to
emit considering controls, in the
aggregate, 10 tpy or more of any
hazardous air pollutant or 25 tpy or
more of any combination of hazardous
air pollutants.” (section 112(a)(1)). An
area source is defined as any stationary
source of HAP that is not a major
source. (section 112(a)(2)). “Hazardous
air pollutant” is defined as “* * * any
air pollutant listed pursuant to
subsection (b)”’ of section 112. (section
112(a)(6)).

“Potential to emit” is currently
defined in the NESHAP General
Provisions as “* * * the maximum
capacity of a stationary source to emit
a pollutant under its physical and
operational design. Any physical or
operational limitation on the capacity of
the stationary source to emit a pollutant,
including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its
design if the limitation or the effect it
would have on emissions is federally
enforceable.” (40 CFR 63.2).1

1 As explained further below, in National Mining
Association v. EPA, 59 F. 3d 1351(D.C. Cir. 1995)
(NMA), the D.C Circuit remanded the definition of
“potential to emit” found in 40 CFR 63.2 to the
extent it required that physical or operational limits
be “federally enforceable.” The court did not vacate
the rule during the remand. Two additional cases
were decided after National Mining. In Chemical
Manufacturers Ass’'n v. EPA, (CMA) No. 89-1514,
1995 WL 650098 (D.C. Cir. Sept. 15, 1995), the
court, in light of National Mining, vacated and
remanded to EPA the federal enforceability

The CAA treats the regulation of
major sources and area sources
differently. Generally, major source
categories are listed under section
112(c)(1), while area source categories
are listed under section 112(c)(3)
following a finding that either the
source category presents a threat of
adverse human health or environmental
effects that warrants regulation under
section 112, or the category falls within
the purview of CAA section
112(k)(3)(B). See CAA section 112(c)(1)
and (3). Standards for major sources are
based on the performance of the
maximum achievable control
technology (MACT) currently employed
by the best controlled sources in the
industry. Standards for area sources
may be based on MACT, but
alternatively may be based on generally
available control technology (GACT) or
generally available management
practices that reduce HAP emissions.
See CAA section 112(d)(2) and (5).

Major sources can achieve significant
HAP emission reductions and emit at
levels below the major source
thresholds through a variety of
mechanisms. In order to be recognized
as an area source and thereby avoid the
application of major source MACT
requirements, however, a major source
must limit its potential to emit HAP to
ensure that its emissions remain below
major source thresholds. See CAA
section 112(a)(1) (defining major source
HAP thresholds); 40 CFR 63.2 (same).

A significant question that arose early
in the development of the MACT
program was when major sources may
limit their PTE to below the major
source thresholds in order to avoid
having to comply with major source
MACT standards. The EPA issued

component in the potential to emit definition in the
PSD and NSR (40 CFR parts 51 and 52) regulations.
In Clean Air Implementation Project v. EPA, No.
96-1224 1996 WL 393118 (D.C. Cir. June 28, 1996)
(CAIP), the court vacated and remanded the federal
enforceability requirement in the title V (40 CFR
part 70) regulations. The CMA and the CAIP orders
were similar in that they contained no independent
legal analysis, but rather relied on the National
Mining decision.

Before any of the above cases were decided, EPA
implemented a “transitional” policy to allow
sources to rely on state-only enforceable PTE limits.
“Options for Limiting the Potential to Emit (PTE)
of a Stationary Source Under Section 112 and Title
V of the Clean Air Act (Act)” (Jan. 25, 1995),
available at http://www.epa.gov/Region7/programs/
artd/air/title5/t5memos/ptememo.pdf. After the
court decisions, EPA extended the transition policy
several times. See “Third Extension of January 25,
1995 Potential to Emit Transition Policy”
(December 20, 1999), available at http://
www.epa.gov/Region7/programs/artd/air/title5/
tsmemos/4thext.pdf. Under the Third Extension,
sources can rely on state-only enforceable PTE
limits until we finalize our response to the
remands. EPA intends to issue a proposed PTE rule
in the near future.
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guidance on this and related issues on
May 16, 1995, in a memorandum from
John Seitz, Director of the Office of Air
Quality Planning and Standards, to the
EPA regional air division directors. The
May 1995 memorandum addressed
three issues:

e “By what date must a facility limit
its potential to emit if it wishes to avoid
major source requirements of a MACT
standard?”’

e “Is a facility that is required to
comply with a MACT standard
permanently subject to that standard?”

e “In the case of facilities with two or
more sources in different source
categories: If such a facility is a major
source for purposes of one MACT
standard, is the facility necessarily a
major source for purposes of
subsequently promulgated MACT
standards?”

In the May 1995 memorandum, EPA
took the policy position that the latest
date by which a source could obtain
area source status by limiting its HAP
PTE would be the first substantive
compliance date of an applicable MACT
standard. For existing sources, this
would be no later than 3 years after the
effective date of the regulation (which
for MACT standards is the date of
publication in the Federal Register), but
could be sooner; for example, some
standards for leaking equipment require
compliance no later than 6 months after
the effective date of the regulation.

Furthermore, in the May 16, 1995,
memorandum, EPA stated that once a
source was required to comply with a
MACT standard, i.e., once the first
substantive compliance date had passed
without the source limiting its PTE, it
must always comply, even though
compliance with the standard may
reduce HAP emissions from the source
to below major source thresholds.

Finally, the May 16, 1995
memorandum provided that a source
that is major for one MACT standard
would not be considered major for a
subsequent MACT standard if the
potential to emit HAP emissions were
reduced to below major source levels by
complying with the first MACT
standard.

The 1995 memorandum, on which we
did not seek notice and comment, set
forth transitional policy guidance and
was intended to remain in effect only
until such time as the Agency proposed
and promulgated amendments to the
Part 63 General Provisions. We are
today proposing to amend the General
Provisions and replace the 1995 policy
memorandum.

III. Rationale for the Proposed
Amendments

A. Why Is EPA Proposing These
Amendments?

EPA issued the May 1995
memorandum in an effort to provide
answers to pressing questions raised
shortly after the inception of the air
toxics program. Since issuance of the
memorandum, EPA has received
questions concerning the OIAI policy
and recommendations to revise the
policy.

In August 2000, EPA met with
representatives of the State and
Territorial Air Pollution Program
Administrators and the Association of
Local Air Pollution Control Officials
(STAPPA/ALAPCO) to explore ways to
revise the OIAI policy to promote
pollution prevention (P2). The
STAPPA/ALAPCO stated its belief that
the OIAI policy provides no incentive
for sources, after the first substantive
compliance date of a MACT standard, to
implement P2 measures in order to
reduce their emissions to below major
source thresholds because there are no
benefits to be gained, e.g., no reduced
monitoring, recordkeeping, and
reporting, and no opportunity to get out
of major source requirements. In light of
these concerns, the STAPPA/ALAPCO
recommended that the Agency revise
the OIAI policy to encourage P2. To
accommodate some of these P2
concerns, in May 2003 we proposed to
amend the part 63 General Provisions
(68 FR 26249; May 15, 2003) in the
following ways. First, the proposed
amendments encourage P2 by allowing
an affected source that completely
eliminates all HAP emissions after the
first compliance date of the MACT
standard to submit a request to the
Administrator that it no longer be
subject to the MACT standard. If the
request is approved, the affected source
would no longer be subject to the MACT
standard provided the source does not
resume emitting HAP from the regulated
source(s) of emissions. Second, the
proposed amendments encourage P2 by
allowing an affected source that uses P2
to reduce HAP emissions to the level
required by the MACT standard, or
below, to request “P2 alternative
compliance requirements,”” which could
include alternative monitoring,
recordkeeping and reporting. If the
request is approved, the alternative
compliance requirements would replace
the compliance requirements in the
MACT standard.

It is important to understand the
differences in applicability between the
P2 amendments, and OIAI and today’s
proposal revising that policy. The

proposed P2 amendments are targeted at
the “affected source” as that term is
defined in 40 CFR 63.2. ““Affected
source” describes the collection of
regulated emission points defined as the
entity subject to a specific MACT
standard. See 40 CFR 63.2. For example,
an affected source could be a single
production unit or the combination of
all production units within a single
contiguous area and under common
control, or a single emission point or a
collection of many related emission
points within a single contiguous area
and under common control. Each MACT
standard defines the “affected source”
for regulation.

By contrast, the 1995 OIAI policy and
today’s proposed amendments that seek
to replace that policy focus on “major
sources,” as defined in 40 CFR 63.2. As
explained above, major sources are
defined by the total amount of HAP
emitted from a stationary source or
group of stationary sources located
within a contiguous area and under
common control. See 40 CFR 63.2. A
major source can include several
different affected sources subject to
multiple MACT standards.

The relationship between the
proposed P2 amendments and today’s
proposal is best illustrated by the
following example. Consider a major
source that emits 50 tpy total HAP
which is comprised of 5 affected sources
subject to various MACT. If the Agency
finalizes the P2 amendments and one of
the affected sources that emitted 15 tpy
of HAP eliminated all its HAP
emissions, the affected source, if its
request is approved by the permitting
authority, would no longer be subject to
MACT. However, the other four affected
sources within the major source would
still be subject to their respective MACT
because the sources’ combined
emissions would be 35 tpy, which
exceeds the major source threshold. We
are considering the comments received
on the proposed P2 amendments and
have not yet taken any final action with
regard to that proposal.

In addition to the feedback from
STAPPA concerning the OIAI policy,
EPA has heard from others who have
taken the position that the OIAI policy
serves as a disincentive for sources to
reduce emissions of HAP beyond the
levels actually required by an applicable
standard. For example, one source
whose emissions after applying MACT
were still above major source thresholds
has significant emissions of one HAP for
which the MACT standard does not
require reductions. The source has
indicated it is willing to substantially
reduce that HAP to achieve area source
status, but would not do so as long as
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the OIAI policy applied and the source
could not be redesignated as an area
source. Another source, which has
maintained actual HAP emissions well
below major source levels, discovered
its PTE limit (designating it as an area
source) was based on an erroneous
emission factor. Even though actual
emissions have always been below
major source levels, its PTE, when
recalculated using the correct emission
factors, exceeded the major source
threshold. In this example, the source
did not realize its problem until after
the first substantive compliance date,
which meant that, under the OIAI
policy, the source was subject to the
MACT standard.

Moreover, the OIAI policy, as written,
does not encourage sources to explore
the use of different control techniques,
P2, or new and emerging technologies
that would result in lower emissions.
Thus, under OIAI, the same source
could be subject to substantially
different requirements based solely on
the date by which the source reduced its
potential to emit HAP to below the
major source thresholds. For example,
under OIAI a major source that is
subject to a MACT standard may
become an area source prior to the first
substantive compliance date of that
standard, without reaching MACT levels
of emissions reductions. As a result,
prior to the first substantive compliance
date of a MACT standard, a source
emitting 30 tpy of a combination of HAP
could reduce emissions by 10 tpy, take
a HAP PTE limitation at 20 tpy, emit
less than 10 tpy of any one HAP, and
become an area source. Such a source
would no longer meet the applicability
criteria of a potentially applicable major
source MACT standard and would,
therefore, not be required to comply
with that standard. By contrast, if the
same source reduced its emissions of
HAP to 20 tpy (and didn’t emit 10 tpy
or more of any single HAP) by
complying with an applicable major
source MACT standard after the first
substantive compliance date of the
standard, it would have to continue to
comply with the requirements of the
major source MACT standard because
the first substantive compliance date
had passed. The only difference in these
two situations is the date on which the
source reduced its emissions. As
explained below, there is nothing in the
CAA that compels the conclusion that a
source cannot attain area source status
after the first substantive compliance
date of a MACT standard.

B. What Is the Authority for This
Action?

As noted above, Congress expressly
defined the terms “major source’”” and
‘“‘area source’’ in section 112(a). A
“major source” is a source that “‘emits
or has the potential to emit considering
controls, in the aggregate,” 10 tons per
year or more of any HAP or 25 tons per
year or more of any combination of
HAP, and an ‘““area source” is any
stationary source that is not a ““major
source.” CAA section 112(a)(1) and
(a)(2).2 Notably absent from these
definitions is any reference to the
compliance date of a MACT standard.
Rather, Congress defined major source
by reference to the amount of HAP the
source ‘“‘emits or has the potential to
emit considering controls,” and required
EPA to determine whether that amount
exceeds certain specified levels. 42
U.S.C. 112(a)(1) (emphasis added).
Congress placed no temporal limitations
on the determination of whether a
source emits or has the potential to emit
HAP in sufficient quantity to qualify as
a major source.

In March 1994, EPA issued final
regulations interpreting the term “major
source.” See 59 FR 12408 (March 16,
1994) (the General Provisions governing
the section 112 program).3 The
regulatory definition of ‘“‘major source”
is virtually identical to the statutory
definition. Specifically, EPA defined
“major source” as ‘“‘any stationary
source or group of stationary sources
* * * that emits or has the potential to
emit considering controls” at or above
major source thresholds. 40 CFR 63.2.
EPA, in turn, defined the phrase
“‘potential to emit” that appears in the
definition of “major source,” as the
“maximum capacity of a stationary

2In addition to “major sources” and ‘“‘area
sources,” Congress identified a third type of source
under section 112: electric utility steam generating
units (“Utility Units”). See section 112(a)(8).
Congress created a special statutory provision for
Utility Units in section 112(n)(1)(A). Discussion of
that provision is not relevant to this proposal.
Today’s proposal focuses solely on “major sources”
and ““area sources.” See CAA 112(a)(1), 112(a)(2).

3 The General Provisions in 40 CFR Part 63
eliminate the repetition of general information and
requirements in individual NESHAP subparts by
consolidating all generally applicable information
in one location. The General Provisions include
sections on applicability, definitions, compliance
dates, and monitoring, recordkeeping and reporting
requirements, among others. In addition, the
General Provisions include administrative sections
concerning actions that the EPA Administrator
must take, such as making determinations of
applicability, reviewing applications for approval of
new construction, responding to requests for
extensions or waivers of applicable requirements,
and generally enforcing NESHAP. The General
Provisions apply to every facility that is subject to
a NESHAP subpart, except where specifically
overridden by that subpart.

source to emit a pollutant under its
physical and operational design.” Id. To
give effect to the phrase “‘considering
controls” in the statutory definition of
“major source,” (CAA section 112(a)(1)),
EPA further defined the term ‘‘potential
to emit” in its regulations as follows:

Any physical or operational limitation on
the capacity of the stationary source to emit
a pollutant, including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or processed,
shall be treated as part of its design if the
limitation or the effect it would have on
emissions is federally enforceable.

40 CFR 63.2.

The Court of Appeals for the District
of Columbia Circuit reviewed EPA’s
definition of “potential to emit”” and, in
July 1995, remanded the definition to
EPA to the extent the definition
required that physical or operational
limitations be “federally enforceable.”
National Mining Ass’n v. EPA, 59 F.3d
1351 (D.C. Cir. 1995).4 In remanding the
rule, the D.C. Circuit held that “EPA has
not explained * * * how its refusal to
consider limitations other than those
that are ‘federally enforceable’ serves
the statute’s directive to ‘consider(]
controls’ when it results in a refusal to
credit controls imposed by a state or
locality even if they are unquestionably
effective.” Id. at 1363. The court also
noted that “[i]t is not apparent why a
state’s or locality’s controls, when
demonstrably effective, should not be
credited in determining whether a
source subject to those controls should
be classified as a major or area source.”
Id.; see also id. at 1365 (“By no means
does that suggest that Congress
necessarily intended for state emissions
controls to be disregarded in
determining whether a source is
classified as a ‘major’ or ‘area’ source.”).

As noted above, EPA is in the process
of developing a proposed PTE rule that
responds to the Court’s remand in NMA
and, among other things, proposes
amendments to the definition of PTE in
40 CFR part 63. EPA anticipates issuing
the proposed rule in the near future. See
n.1.

Today’s proposed rule is wholly
consistent with the plain language of
section 112(a)(1). Specifically, under
today’s proposed regulations, any
source with a PTE limit that limits HAP
emissions to less than the major source
thresholds is, by definition, not a “‘major
source” because its “potential to emit
considering controls” is less than the
identified major source thresholds. 42
U.S.C. 7412(a)(1) (emphasis added). By

4In that same opinion, the Court otherwise
upheld EPA’s definition of “major source.”
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contrast, under the 1995 policy
memorandum, a source is treated as a
major source in perpetuity even if
sometime after the first compliance date
of a MACT standard the source no
longer meets the statutory definition of
“major source” (i.e., the source has a
“potential to emit considering controls”
less than the major source thresholds).
EPA believes that the approach
proposed today gives full effect to the
statutory definitions and to the
distinctions that Congress created
between “major” and “area” sources. Id.
at 1353-54 (discussing differences in
requirements affecting major and area
sources and recognizing that Congress
did not contemplate that all area sources
be subject to regulation); see also 42
U.S.C. 7412(c)(3), 7412(k)(3)(B).

Moreover, nothing in the structure of
the Act counsels against today’s
proposed approach. Congress defined
major and area sources differently and
established different requirements for
such sources. See NMA, 59 F3d 1353—
54. The 1995 policy memorandum
creates a dividing line between major
and area sources that does not exist on
the face of the statute by including a
temporal limitation on when a source
can become an area source by limiting
its PTE.

Furthermore, as noted in the May
1995 OIAI memorandum itself, EPA
intended that the memorandum be a
transitional policy which would remain
in effect only until EPA undertook
notice and comment rulemaking, which
it is now doing. Nothing precludes the
Agency from revising a prior agency
position where, as here, we have a
principled basis for doing so. As the
Supreme Court recently observed:

“An initial agency interpretation is not
instantly carved in stone. On the contrary,
the agency * * * must consider varying
interpretations and the wisdom of its policy
on a continuing basis, Chevron, supra at 863—
64, for example, in response to changed
factual circumstances, or a change in
administrations.”

National Cable & Telecomms. Ass’n v.
Brand X Internet Servs., 545 U.S. 967
(2005) (citations omitted); see also
American Trucking Ass’n v. Atchison,
Topeka & Santa Fe Ry., 387 U.S. 397,
416 (1967); Mobil Oil Corp. v. EPA, 871
F.2d 149, 152 (D.C. Cir. 1989) (“an
agency’s reinterpretation of statutory
language is nevertheless entitled to
deference, so long as the agency
acknowledges and explains the
departure from its prior views”’). We
solicit comment on all aspects of today’s
proposal, including EPA’s position that
today’s proposed approach gives proper
effect to the statutory definitions in

section 112(a) and is consistent with the
language and structure of the Act.

C. What Are the Implications of This
Proposed Action?

In the 1995 memorandum, EPA
stated, as a matter of policy, that
without the OIAI policy, facilities could
backslide from MACT levels of control
and increase their emissions to a level
slightly below the major source
thresholds. The 1995 memorandum
further asserts that if this occurred, the
“maximum achievable emissions
reductions that Congress mandated for
major sources would not be achieved.”
We agree that Congress mandated that
sources that meet the definition of
“major source” in section 112(a) be
required to comply with MACT, but a
source that takes a PTE limit that limits
its PTE to below the major source HAP
thresholds does not, as explained above,
meet the statutory definition of “major
source,” and therefore should not be
subject to the requirements applicable to
a major source.

EPA recognizes that some sources in
complying with an applicable MACT
standard will reduce HAP emissions
below the major source thresholds
because that is the level of emissions
necessary to maintain compliance with
the MACT standard. If this rule is
finalized, we believe it is unlikely that
such sources would, in becoming area
sources, increase their current emissions
to a level just below the major source
thresholds. While this may occur in
some instances, it is more likely that
sources will adopt PTE limitations at or
near their current levels of emissions,
which is the level needed to meet the
MACT standard(s).5 This conclusion is
based on a number of factors.

First, many sources attaining area
source status do so because of the
control devices that they installed to
meet the MACT standards. Such control
systems are designed to operate a
certain way and cannot be operated at
a level which achieves only a partial
emission reduction, i.e., the devices
either operate effectively or they do not.
Thus, we expect that sources that have
attained area source status by virtue of
a particular control technology will
maintain their current level of
emissions.

5 We recognize that there may be instances where
a source will emit at a level that is below the level
required by the MACT. EPA cannot mandate that
sources emit at such a level. Accordingly, in
discussing potential emission increases as the result
of today’s proposal, we properly limit our
discussion to those sources that emit below the
major source thresholds because they must do so to
meet the MACT standard, not those sources that, for
other reasons, emit at a level below the level
required by the MACT standard.

Second, several additional programs
have been implemented under the CAA
since the issuance of the 1995 OIAI
memorandum. Specifically, in many
cases, sources will maintain the level of
emission reduction associated with the
MACT standard because that level is
needed to comply with other
requirements of the Act, such as RACT
controls on emissions of volatile organic
compounds, which are also HAP.
Sources may also need to maintain their
current level of control for other
reasons, including, for example, for
emissions netting and emissions trading
purposes.

Third, if this rule is finalized, those
sources that seek to maintain area
source status will likely take PTE limits
at or near their current MACT emission
levels to ensure that their emissions
remain below the major source
thresholds. Sources have no incentive to
establish their PTE limit too close to the
major source thresholds because
repeated or frequent exceedances above
the PTE could provide the permitting
authority reason to revoke the PTE and
bring an enforcement action. 42 U.S.C.
7413(g); see NMA, 59 F.3d at 1363 n.20
(noting that a source that claims to have
lowered its emissions to below major
source thresholds, but has actual
emissions that exceed such thresholds,
can be subject to sanctions under CAA
section 113).

Fourth, permitting authorities will
likely encourage emission reduction
maintenance and impose more stringent
PTE terms and conditions on the source
the closer the source’s PTE is to the
major source thresholds. Such terms
and conditions may include shorter
compliance periods and perhaps more
robust monitoring, recordkeeping, and
reporting to ensure that the source does
not exceed its PTE.

Finally, many sources that take a PTE
limitation to become an area source will
ultimately be subject to area source
standards issued pursuant to section
112. To date, EPA has issued emission
standards for approximately 20 area
source categories. Over the next three
years, EPA is required to develop area
source standards for approximately 50
additional categories. While the level at
which those standards will be set is not
known at this time, the standards will
reflect at least generally available
control technology and some may be set
at MACT-based levels, which would
mean that many sources could be
required to maintain their current
emission levels. See, e.g., 42 U.S.C.
7412(d)(2), (d)(5), 7412(k)(3)(B).

For all of these reasons, we believe it
is unlikely that a source that currently
emits at a level below the major source
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thresholds as the result of compliance
with a MACT standard would increase
its emissions in response to this rule.
However, even if such increases occur,
the increases will likely be offset by
emission reductions at other sources
that should occur as the result of this
proposal. Specifically, this proposal
provides an incentive for those sources
that are currently emitting above major
source thresholds and complying with
MACT, to reduce their HAP emissions
to below the major source thresholds.

We solicit comment on the issues
discussed above. Please include with
your comments any relevant factual
information and describe the scenarios
under which sources, in response to this
proposal, would likely increase
emissions from the level required by
MACT to just below the major source
thresholds.

D. What Regulatory Changes Are We
Proposing?

For the reasons discussed above, we
believe that the 1995 OIAI policy should
be replaced and today are proposing to
allow a major source to become an area
source at any time by taking a PTE limit
on its HAP emissions. Specifically, we
are proposing to amend section 63.1 by
adding a new paragraph (c)(6). That
paragraph would specify that a major
source may become an ‘“‘area source’ at
any time by restricting its “potential to
emit” (PTE) hazardous air pollutants, as
that term is defined in 40 CFR Part 63,
Subpart A, to below major source
thresholds. 67 If a source takes a PTE
limit, it will no longer be subject to
major source requirements that apply to
HAP emissions, subject to certain
restrictions described below. The major
source requirements to which the source
would no longer be subject, include, but
are not limited to, compliance assurance
monitoring and title V requirements

6 We recognize that there may be sources that
were major sources as of the first substantive
compliance date of a MACT standard that, by
complying with non-section 112 CAA requirements,
became area sources for HAP emissions. In this
instance, EPA proposes that the source obtain a PTE
limit for its HAP emissions to ensure that those
emissions remain below major source thresholds.

7 Some individual MACT standards in Part 63
provide sources the opportunity to become area
sources not by limiting total mass emissions
directly, but by limiting material use or by taking
other measures, which in turn, correlate to
emissions below major source levels (e.g., see
subpart KK, Printing and Publishing and subpart JJ,
Wood Furniture Manufacturing Operations
(limiting HAP usage to below major source
thresholds). We recommend that sources refer to the
applicable NESHAP for guidance in determining
whether the source meets the major source
thresholds. See 40 CFR 63.2 (defining “potential to
emit’’by reference to physical or operational
limitations, including, for example, “restrictions on
hours of operation, or on the type or amount or
material combusted, stored, or processed”).

(assuming the source is not otherwise
subject to title V permitting). As an area
source complying with its PTE limit, the
source would nonetheless be subject to
any applicable area source requirements
issued pursuant to section 112, and title
V if EPA has not exempted the area
source category from such requirements.

There are two provisions of the
current regulations that are relevant for
background purposes: Sections
63.6(b)(7) and 63.6(c)(5). Section
63.6(b)(7) provides that when an area
source becomes a major source “‘by the
addition of equipment or operations that
meet the definition of new affected
source in the relevant standard, the
portion of the existing facility that is a
new affected source must comply with
all requirements of that standard
applicable to new sources,” and the
source must comply with the relevant
standard upon startup. 40 CFR
63.6(b)(7) (Emphasis added). Section
63.6(c)(5), in turn, states: “Except as
provided in section 63.6(b)(7),” an area
source that becomes a major source is
treated as an existing major source and
must comply with applicable MACT
standards by the date specified in the
standard for area sources that become
major sources.? For those major source
MACT standards that do not specify
such a date, the affected source has a
period of time to comply that is
equivalent to the compliance period
specified in the standard for existing
affected sources (which is up to three
years). 40 CFR 63.6(c)(5). Section
63.6(c)(5) was designed to address
existing area sources that have not
previously been subject to a MACT
standard, but that later increase their
emissions and become a major source.
Section 63.6(c)(5) only applies,
however, where the change that resulted
in the increased emissions does not
meet the definition of a new affected

8EPA explained the purpose of section 63.6(b)(7)
in the preamble to the General Provisions as
follows:

Section 63.6(b)(7) states that an unaffected new
area source that increases its emissions of (or its
potential to emit) HAP such that it becomes a major
source, must comply with the relevant emission
standard immediately upon becoming a major
source. [Under section 63.6(b)(7), aln unaffected
existing area source that increases its emissions (or
its potential to emit) such that it becomes a major
source, must comply by the date specified for such
a source in the standard. If such a date is not
specified, the source would have an equivalent
period of time to comply as the period specified in
the standard for other existing sources. However, if
the existing area source becomes a major source by
the addition of a new affected source, or by
reconstructing, the portion of the source that is new
or reconstructed is required to comply with the
standard’s requirements for new sources.

59 FR 12408, 12413 (Mar. 16, 1994).

source under the relevant major source
MACT standard.

As noted above, EPA today proposes
to amend section 63.1 to add a new
paragraph (c)(6) that would authorize a
major source to become an area source
at any time by obtaining a PTE limit
limiting its HAP emissions to below
major source thresholds. EPA proposes,
however, the following restrictions.

The first restriction relates to a
regulatory provision that we are adding
to address the situation where sources
switch between major and area source
status more than once. Specifically,
there may be situations where sources
that are major sources as of the first
substantive compliance date of the
MACT standard later take PTE
limitations to attain area source status,
and then subsequently seek to switch
back to major source status. In these
situations, EPA proposes that 40 CFR
63.6(c)(5) not apply, and that, except as
noted below, the source must meet the
major source MACT standard
immediately upon that standard again
becoming applicable to the source. See
proposed regulations at 40 CFR
63.1(c)(6)(i).9 In this scenario, existing
affected sources at the major source
were previously subject to the MACT
standard. The affected sources therefore
should be able to comply with the
standard immediately upon the
standard again becoming applicable to
them. Id.

To date, we have identified one set of
circumstances where additional time
would be necessary for the source to
comply with the major source MACT.
Specifically, there are situations where
major source MACT rules may be
amended and either become more
stringent or apply to additional
emission points or additional HAP. For
example, under section 112(d)(6) MACT
standards must be reviewed every 8
years and revised if necessary. If
revisions issued pursuant to section
112(d)(6) increase the stringency of the
standards or revise the standards such
that they apply to additional emission
points or HAP, it would be necessary to
allow existing sources sufficient time to
come into compliance with the new
requirements. The revision of a MACT
standard pursuant to section 112(d)(6) is
only one example of a situation where
a MACT rule may be revised. MACT
rules are also amended for other
reasons, including as the result of
settlements resolving pending litigation
over a standard. Any type of rule
amendment situation where the

9The new proposed 40 CFR 63.1(c)(6)(i), like
section 63.6(c)(5), is subject to the provisions of 40
CFR 63.6(b)(7).
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amendments substantively modify the
MACT could necessitate additional time
for compliance. We are thus proposing
that sources that switch status from
major source to area source and then
revert back to major source status, be
allowed additional time for compliance
if the major source standard has
changed such that the source must
undergo a physical change, install
additional controls and/or implement
new control measures. We propose that
such sources have the same period of
time to comply with the revised MACT
standard as is allowed for existing
sources subject to the revised standard.
We solicit comment on this proposed
compliance time-frame and whether the
proposed regulatory text adequately
captures the intended exception.

We are proposing the immediate
compliance rule, with the above-noted
exception, because we believe that in
most cases, sources achieve and
maintain area source status by operating
the controls they used to meet the
MACT standard. Therefore, a source
that reverts to major source status
should be in a position to comply
immediately with the MACT standard.
Sources may, in addition to, or in lieu
of, operating controls, reduce their
production level or hours of operation,
but regardless of the means employed to
attain area source status, we believe that
the sources will likely not be removing
the controls used to meet the MACT
standard. We recognize that some
MACT standards allow alternative
compliance options, such as the use of
low HAP materials, but these options
should continue to be available for the
affected source. Moreover, the addition
of equipment or process units to an
existing affected source should not
change the source’s ability to meet the
MACT standard upon startup of the new
equipment or unit because the
equipment or process units should be
accompanied by either a tie-in to
existing controls or installation of new
controls. See also 40 CFR 63.6(b)(7)
(applying to new affected sources). We
solicit comment on whether our
assumptions, as stated in this paragraph,
are correct.

More specifically, we solicit comment
on the appropriateness of the proposed
immediate compliance rule and whether
such rule should be finalized. If it
should be maintained, we solicit
comment on whether there are other
situations, in addition to the one noted
above, that would necessitate an
extension of the time period for
compliance with the MACT standards.
We further solicit comment on whether
we should instead allow all sources that
revert back to major source status a

specific period of time in which to
comply with the MACT standard, which
would be consistent with the approach
provided for in 40 CFR 63.6(c)(5). If we
pursue this approach in the final rule,
we request comment on whether we
should provide the same time periods as
are already provided for in 40 CFR
63.6(c)(5), or whether a different time
period is appropriate and why. To the
extent a commenter proposes a
compliance time-frame, we request that
the commenter explain the basis for
providing that time-frame. Thus,
depending on the comments received
and the factual circumstances
identified, we will consider (1) not
finalizing the immediate compliance,
with exceptions, approach, and instead
providing all sources that revert back to
major source status a defined period of
time to comply consistent with the
provisions of 40 CFR 63.6(c)(5); and (2)
retaining the proposed immediate
compliance rule, and adopting
additional exceptions to that rule, if we
receive persuasive and concrete
scenarios that we believe would warrant
allowing additional time to comply with
a previously applicable MACT
standard.1° If we pursue the former
approach, we would likely amend 40
CFR 63.6(c)(5). If we pursue the latter
approach and retain the immediate
compliance rule, but create exceptions
in addition to the one noted above, there
are two ways to implement the
exceptions: Through a case-by-case
compliance extension request process or
by identifying in the final rule specific
exceptions to the immediate compliance
rule and providing a time period for
compliance for each identified
exception. Under the case-by-case
approach, the permitting authority
could grant limited additional time for
compliance upon a specific showing of
need. A case-by-case compliance
extension request process would call for
the owners or operators of sources to
submit to the relevant permitting
authority a request that (i) identifies the
specific additional time needed for
compliance, and (ii) explains, in detail,
why the source needs additional time to
come into compliance with the MACT
standard. The permitting authority
would review the request and could
either approve it in whole, or in part

10 The new proposed regulatory provision at 40
CFR 63.1(c)(6)(i) is subject to the provisions of 40
CFR 63.6(b)(7). Thus, if a source adds a piece of
equipment which results in emissions at levels in
excess of the major source thresholds, and that
equipment meets the definition of a new affected
source under the relevant MACT standard, the
source is subject to the provisions of 40 CFR
63.6(b)(7) and must meet the requirements for new
sources in the relevant major source MACT
standard including compliance at startup.

(i.e., by specifying a different
compliance timeframe or allowing
different timeframes for different parts
of the affected sources), or deny the
request.

We envision that a request for a
compliance extension, if such an option
is provided in the final rule, would
ordinarily be made in the context of the
title V permit application or an
application to modify an existing title V
permit. Any compliance extension, if
granted, would be memorialized in the
title V permit. Another option sources
may consider is seeking approval to
include in their title V permit
alternative operating scenarios that
address the source’s different projected
operating scenarios. By incorporating
alternative operating scenarios into the
permit, the source could avoid having to
reopen and revise the permit if it
chooses to switch source status and
again become a major source.

If we retain the proposed immediate
compliance rule with exceptions, we
will also consider the option of
including in the final rule defined
compliance extension time-frames for
defined factual scenarios, as we have
done for the exception described above.
Under this approach, if a source satisfies
the criteria identified in the final rule,
it would automatically be afforded the
defined extension of time to comply
with the MACT standard upon the
source again becoming subject to
MACT. This extension approach would
be useful if there are specific factual
scenarios that affect a broad number of
sources, because defining the
compliance extension time-frame in the
final rule eliminates the burden on
permitting authorities associated with
the case-by-case approach.

In submitting your comments on the
above-noted issues and proposed
section 63.6(c)(6), please identify, with
specificity, the factual circumstances
that would warrant a compliance
extension, explain why the source
would need the extension under the
circumstances identified, and why the
source could not comply with the
standard immediately upon returning to
major source status given the identified
circumstances. We specifically solicit
comment on our discussion above as to
the mechanics of obtaining a
compliance extension if a case-by-case
approach is finalized, including, for
example, the type of information
requested from the source seeking the
proposed compliance extension, the
permit vehicle used to obtain the
extension, and any limitations on
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providing extensions.1? We further
solicit comment on the approach of
providing a compliance extension in the
final rule for certain defined factual
scenarios. With regard to this approach,
we solicit comment on the nature of the
scenario that would warrant such an
extension and the amount of additional
time that would be needed to comply
with the MACT standard and why such
a period of time is needed to comply.

The second restriction to the new
proposed regulatory provision at 40 CFR
63.1(c)(6) concerns those major sources
that take PTE limits to become area
sources and thereby become subject to
area source standards in 40 CFR part 63.
We propose that a major source with
affected sources subject to a major
source MACT standard that switches to
area source status where the EPA has
established area source standards for the
same affected source would have to
comply immediately with those area
source standards if the first substantive
compliance date has passed or would
have to comply by the first substantive
compliance date if it has not passed.
Because the area source standard is not
likely to be more stringent than the
major source MACT standard that the
source was already meeting, the source
likely will not need additional
compliance time after the source status
change. However, if different emission
points are controlled or different
controls are necessary to comply with
the area source standard or other
physical changes are needed to comply
with the standard, additional time, not
to exceed 3 years, may be granted by the
permitting authority if adequate support
for the additional time is provided by
the source.12

Accordingly, EPA is proposing to add
40 CFR 63.1(c)(6)(ii), which provides
that a major source that subsequently
becomes an area source by limiting its
PTE must meet all applicable area
source requirements in Part 63

11 Some major sources that switch to area source
status may, as an area source, no longer be subject
to title V requirements and therefore apply to their
permitting authority to terminate their title V
permits and obtain a PTE limit through another
permit vehicle. Presumably, such sources would
have their title V permit terminated at the same
time the non-title V permit limiting their PTE
becomes effective. If, however, the area source
reverts back to major source status, the source will
once again have to obtain a title V permit. The
source would also have to terminate the non-title
V permit containing its PTE limit to allow it to emit
at major source levels. Once the HAP PTE
limitation no longer applies to the source, the
source must comply with applicable major source
MACT standards or have taken appropriate steps to
apply for a compliance extension.

12 The existing regulations do not address the
issue of compliance time-frames for sources that
switch from major source status to area source
status. See CAA section 112(i)(3), 40 CFR 63.6(c)(5).

immediately upon the effective date of
the permit containing the PTE limits,
provided the first compliance date for
the area source standard has passed. We
further propose that if a source (or a
portion thereof) must undergo a
physical change or install additional
control equipment to meet the
applicable area source standard, the
source may submit to the relevant
permitting authority a request that (i)
identifies the specific additional time
needed for compliance (i.e., such
request cannot exceed three years) with
the area source standard, and (ii)
explains, in detail, why the additional
time is necessary to comply with the
standard. The proposed new regulatory
provision—40 CFR 63.1(c)(6)(ii)—is
delegable. See generally 42 U.S.C.
7412(1); 40 CFR Subpart E. A permitting
authority may approve, in whole or in
part, or deny the request.

The proposed new regulatory
provision, 40 CFR 63.1(c)(6)(ii), is
analogous to 40 CFR 63.6(c)(5), which is
briefly described above. We
promulgated 40 CFR 63.6(c)(5) as part of
the General Provisions, because we
recognized a gap in the statute.
Specifically, the statute is silent as to
how to address sources that are existing
area sources at the time the MACT
standard is promulgated and that, at
some later date, become major sources
subject to the MACT standard. Section
63.6(c)(5) fills this particular gap.
Similarly, the statute does not address
the scenario where a major source
becomes an area source and the
compliance date for the area source
standard has already passed and
modifications to the source are needed
to achieve compliance with the
standard. EPA today proposes 40 CFR
63.1(c)(6)(ii) to address this situation.
Section 112(i)(3) does not directly
address either of these identified
scenarios. Rather, it directly addresses
those sources that are existing affected
sources as of the date the emission
standard is promulgated. See CAA
section 112(1)(3) (“After the effective
date of any emission standard * * *
promulgated under this section and
applicable to a source, no person may
operate such source in violation of such
standard * * * except in the case of an
existing source,” EPA shall provide a
compliance date that provides for
compliance as expeditiously as
practicable, but no later than 3 years
“after the effective date of the
standard.”) (emphasis added).
Moreover, the new proposed regulatory
provision, 40 CFR 63.1(c)(6)(ii), is
consistent with CAA section 112(i)(3),
because it requires sources to comply

immediately with the area source
standard upon the effective date of the
permit containing the PTE limit (which
is the permit that provides area source
status), and authorizes additional time
only if the Permitting Authority
determines that such time is appropriate
based on the facts and circumstances. In
any event, any extension of time
provided pursuant to proposed 40 CFR
63.1(c)(6)(ii) cannot exceed three years.

Under today’s proposed regulations,
sources that reduce their emission levels
and obtain a PTE HAP limit below
major source thresholds must meet that
limit and all associated conditions, as
specified in the relevant permit, on the
effective date of the permit. Prior to the
effective date of the permit, the source
must continue to comply with the
relevant major source MACT standard(s)
and other conditions in its title V
permit. Of course, permitting authorities
may deny a request to adopt area source
status where the source has changed its
status more than once, if, in the opinion
of the permitting authority, these
actions are an indication that the
restrictions on PTE are, in practice,
ineffective.

To the extent an area source standard
applies, the compliance date for that
standard has passed, and the source
needs a compliance extension, the
source must apply for and obtain that
compliance extension before becoming
subject to the area source standard;
otherwise, the source will be in
violation of the area source standard.
We solicit comment on the proposed
case-by-case compliance extension date
approach, including, for example, the
type of information that should be
requested from the source seeking the
proposed compliance extension, the
permit vehicle used to obtain the
extension, and whether the limitations
proposed above (i.e., the affected source
must undergo a physical change or
install additional control equipment in
order to meet the area source standard)
are appropriate. See proposed
regulations at 40 CFR 63.1(c)(6)(ii). We
also solicit comment generally on the
mechanics of obtaining the compliance
extension and the appropriate vehicle
for requesting the compliance extension.
If the area source category is not
exempted from the requirements of title
V, the request for a compliance
extension can be made in the context of
the title V permit process. If, however,
the area source category at issue is
exempt from title V, the source could
submit its compliance date extension
request to the permitting authority
issuing its PTE HAP limitation,
provided that the permitting authority is
the same State authority that has been
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delegated authority to implement the
Section 112 program. We further solicit
comment on whether the proposed
compliance date extension provision in
40 CFR 63.1(c)(6)(ii) should be extended
to major sources that become area
sources only a few months prior to the
compliance date of an applicable area
source standard, to the extent the source
needs additional time to comply.

We solicit comment on all aspects of
the proposed new regulatory provisions
at 40 CFR 63.1(c)(6)(1) and (ii). For
either of the two situations described
above (i.e., where a source switches
from major, to area, and back to major
source status, and where a source
switches from major to area source
status), a source must notify the
Administrator under § 63.9(b) of any
standards to which it becomes subject.

The final restriction relevant to the
regulations we are proposing to add to
40 CFR 63.1 relates to an enforcement
issue. See proposed regulations at 40
CFR 63.1(c)(6)(iii). Specifically, we do
not intend to allow major sources that
are subject to enforcement
investigations or enforcement actions to
avoid the results of such investigations
or the consequences of such actions by
becoming area sources. Although
sources that are the subject of an
investigation or enforcement action may
still seek area source status for purposes
of future applicability, they are not
absolved of any previous or pending
violations of the CAA that occurred
while they were a “major source,” and
the source must bear the consequences
of any enforcement action or remedy
imposed upon it, which could include
fines or imposition of additional
emission reduction requirements.
Accordingly a source cannot use its new
area source status as a defense to MACT
violations that occurred while the
source was a major source. Similarly,
becoming a major source does not
absolve a source subject to an
enforcement action or investigation for
area source violations or infractions
from the consequences of any actions
occurring when the source was an area
source.

Finally, we are proposing to amend
each of the General Provisions
applicability tables contained within
most subparts of part 63 to add a
reference to new paragraph 63.1(c)(6). In
addition, in reviewing several of the
MACT standards, we identified one
general category of regulatory provisions
that may need revision and we solicit
comment on whether any revisions are
in fact necessary. This category of
provisions addresses the date by which
a major source can become an area
source. The provisions that we have

identified to date, however, all include
the specific compliance date of the
standard, which in all instances has
passed. See e.g., 40 CFR 63.787(b)(iv)
(“Existing major sources that intend to
become area sources by the December
18, 1997 compliance date may choose to
* * * ) Thus, although these regulatory
provisions reflect the 1995 OIAI policy
that this proposed rule seeks to replace,
the provisions themselves have no
current effect because the compliance
date specified in the regulations has
passed. In light of this, we are not
proposing regulatory changes to these
provisions, but we solicit comment on
whether such changes are necessary. We
further solicit comment on whether
there are any other regulatory provisions
in any of the individual subparts that
would warrant modification or
clarification consistent with today’s
proposal.

IV. Impacts of the Proposed
Amendments

The environmental, economic, and
energy impacts of the proposed
amendments cannot be quantified
without knowing which sources will
avail themselves of the regulatory
provisions proposed in this rule and
what methods of HAP emission
reductions will be used. It is unknown
how many sources would choose to take
permit conditions that would limit their
PTE to below major source levels.
Within this group it also is not known
how many sources may increase their
emissions from the major source MACT
level (assuming the level is below the
major source thresholds). Similarly we
cannot identify or quantify the universe
of sources that would decrease their
HAP emissions to below the level
required by the NESHAP to achieve area
source status. We believe that many, if
not most, sources that could reduce
HAP emissions to area source levels
prior to the first substantive compliance
date of a MACT standard have already
done so. We solicit comment on
potential impacts, specifically the
number of potential and likely sources
that may avail themselves of the
approach provided for in today’s
proposal and additional emission
reductions that may be achieved or
increases that may occur; please provide
any analysis in your comment. There is
no requirement that sources avail
themselves of the approach proposed
today, and each source should assess its
own situation to determine whether the
additional costs associated with
achieving additional emission
reductions is beneficial to the source, in
exchange for becoming an area source
and realizing the associated benefits.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is a
“significant regulatory action” because
it raises novel legal or policy issues
arising out of legal mandates.
Accordingly, EPA submitted this action
to the Office of Management and Budget
(OMB) for review under EO 12866 and
any changes made in response to OMB
recommendations have been
documented in the docket for this
action.

B. Paperwork Reduction Act

The proposed amendments would
impose no information collection
requirements. Sources opting to become
area sources may experience some
reduction in reporting and
recordkeeping requirements, as they
would no longer be subject to major
source MACT requirements. Any
changes in reporting or recordkeeping
would be done through the permitting
mechanisms of the responsible
permitting authority. It is not possible to
identify how many sources would
choose to employ these provisions, nor
is it possible to determine what, if any
changes, to reporting and recordkeeping
would be made. Permitting authorities
may, in fact, choose to establish the
NESHAP provisions themselves as the
PTE limits and change little or nothing.

Furthermore, approval of an ICR is
not required in connection with these
proposed amendments. This is because
the General Provisions do not
themselves require any reporting and
recordkeeping activities, and no ICR
was submitted in connection with their
original promulgation or their
subsequent amendment. Any
recordkeeping and reporting
requirements are imposed only through
the incorporation of specific elements of
the General Provisions in the individual
MACT standards which are
promulgated for particular source
categories which have their own ICRs.

The Office of Management and Budget
has previously approved the
information collection requirements
contained in the existing regulations of
40 CFR part 63 under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501, et seq. A copy of the OMB
approved Information Collection
Request (ICR) for any of the existing
regulations may be obtained from Susan
Auby, Collection Strategies Division;
U.S. EPA (2822T); 1200 Pennsylvania
Ave., NW., Washington, DC 20460, or by
calling (202) 566—1672.
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Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
proposed rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

For purposes of assessing the impacts
of the proposed amendments on small
entities, small entity is defined as: (1) A
small business as defined in each
applicable subpart; (2) a government
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and that is not
dominant in its field.

After considering the economic
impacts of the proposed amendments on
small entities, I certify that this action
will not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analysis is to
identify and address regulatory
alternatives which minimize any

significant economic impact on a
substantial number of small entities (5
U.S.C. 603-604). Thus, an agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject to the
rule.

Small entities that are subject to
MACT standards would not be required
to take any action under this proposal;
any action a source takes to become
reclassified as an area source would be
voluntary. In addition, we expect that
any sources using these provisions will
experience cost savings that will
outweigh any additional cost of
achieving area source status.

The only mandatory cost that would
be incurred by air pollution control
agencies would be the cost of reviewing
sources’ permit applications for area
source status and issuing permits. No
small governmental jurisdictions
operate their own air pollution control
agencies, so none would be required to
incur costs under the proposal. In
addition, any costs associated with
application reviews and permit issuance
are expected to be offset by reduced
agency oversight obligations for sources
that no longer must meet major source
MACT requirements.

Based on the considerations above,
we have concluded that the proposed
amendments will relieve regulatory
burden for all affected small entities.
Nevertheless, we continue to be
interested in the potential impacts of the
proposed amendments on small entities
and welcome comments on issues
related to such impacts.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in aggregate, or
by the private sector, of $100 million or
more in any 1 year. Before promulgating
an EPA rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives

of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that the
proposed amendments do not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any 1 year. Sources subject to MACT
standards would not be required to take
any action under this proposal,
including sources owned or operated by
State, local, or tribal governments; the
provisions in these proposed
amendments are strictly voluntary. In
addition, the proposed amendments are
expected to result in reduced burden on
any source that achieves area source
status in accord with them. Under the
proposed amendments, a State, local, or
tribal air pollution control agency to
which we have delegated section 112
authority would be required to review
permit applications and make
modifications to the permit as
necessary. However, most applications
would not be lengthy or complicated,
and costs would not approach the $100
million annual threshold. In addition,
any costs associated with these reviews
are expected to be offset by reduced
agency oversight obligations for sources
that no longer must meet major source
requirements. Thus, the proposed
amendments are not subject to the
requirements of sections 202 and 205 of
UMRA. EPA has determined that the
proposed amendments contain no
regulatory requirements that might
significantly or uniquely affect small
governments because they contain no
requirements that apply to such
governments or impose obligations
upon them. Thus, the proposed
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amendments are not subject to the
requirements of section 203 of the
UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

These proposeg amendments do not
have federalism implications. They will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Although the
proposed amendments would require
State air pollution control agencies to
review and modify permits as
appropriate, the burden on States will
not be substantial. In addition, we
expect that the overall effect of the
proposed amendments will be to reduce
the burden on State agencies as their
oversight obligations become less
demanding for sources no longer subject
to major source MACT requirements.
Thus, Executive Order 13132 does not
apply to these proposed amendments.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between EPA
and State and local governments, EPA
specifically solicits comment on these
proposed amendments from State and
local officials.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes.”

These proposed amendments do not
have tribal implications, as specified in
Executive Order 13175. They will not
have substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
Any tribal government that owns or
operates a source subject to MACT
standards would not be required to take
any action under this proposal; the
provisions in the proposed amendments
would be strictly voluntary. In addition,
achieving area source status would
result in reduced burden on any source
that no longer must meet major source
requirements. Under the proposed
amendments, a tribal government with
an air pollution control agency to which
we have delegated section 112 authority
would be required to review permit
applications and to modify permits as
necessary. However, such reviews are
not expected to be lengthy or
complicated, so the effects will not be
substantial. In addition, any costs
associated with these reviews are
expected to be offset by reduced agency
oversight obligations for sources no
longer required to meet major source
requirements. Thus, Executive Order
13175 does not apply to these proposed
amendments.

However, in the spirit of Executive
Order 13175, and consistent with EPA
policy to promote communications
between EPA and Indian tribes, EPA
specifically solicits comment on the
proposed amendments from tribal
officials.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997)
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to regulatory actions
that are based on health or safety risks,
such that the analysis required under

section 5-501 of the Executive Order
has the potential to influence the
regulation. These proposed amendments
are not subject to Executive Order 13045
because they are not “economically
significant” and because all MACT
standards governed by the General
Provisions are based on technology
performance and not on health or safety
risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

The proposed amendments are not a
“significant energy action” as defined in
Executive Order 13211 (66 FR 28355,
May 22, 2001) because they are not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Further, we believe that the
proposed amendments are not likely to
have any adverse energy impacts.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995, Public Law 104—
113,12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

These proposed amendments do not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards. EPA
welcomes comments on this aspect of
the proposed amendments, and
specifically invites the public to identify
potentially applicable voluntary
consensus standards and to explain why
such standards should be used in the
proposed amendments.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: December 21, 2006.
Stephen L. Johnson,
Administrator.

For the reasons cited in the preamble,
title 40, chapter 1 of the Code of Federal
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Regulations is proposed to be amended
as follows:

PART 63—[AMENDED]

1. The authority citation of part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart A—[Amended)]

2. Section 63.1 is amended by adding
a new paragraph (c)(6) to read as
follows:

§63.1 Applicability.
* * * * *

(c) * x %

(6) A major source may become an
area source at any time by obtaining a
permit limiting its potential to emit
(PTE) hazardous air pollutants, as
defined in this subpart, to below the
major source thresholds established in
40 CFR 63.2, subject to the restrictions
in paragraphs (c)(6)(i) through (iii) of
this section. Until the permit containing
the PTE limit becomes effective, the
source remains subject to major source
requirements. After the permit
containing the PTE limit becomes
effective, the source is subject to any
applicable requirements for area
sources.

(i)(A) The owner or operator of a
major source subject to standards under
this part that subsequently becomes an
area source by limiting its PTE to below
major source thresholds, and then later
again becomes a major source by
increasing its emissions to the major
source thresholds or above, must
comply immediately with the major
source requirements of this part upon
becoming a major source,
notwithstanding § 63.6(c)(5), except as
noted in paragraph (i)(B) below. Such

major sources must comply with the
notification requirements of § 63.9(b).

(B) If, as described in paragraph (i)(A),
a source again becomes subject to the
standard for major sources, that
standard has been revised since the
source was last subject to the standard
and, in order to comply, the source must
undergo a physical change, install
additional controls and/or implement
new control measures, the source will
have up to the same amount of time to
comply as the amount of time allowed
for existing sources subject to the
revised standard.

(ii) A major source that becomes an
area source by limiting its PTE must
meet all applicable area source
requirements promulgated under this
part immediately upon the effective date
of the permit containing the PTE limits,
provided the first substantive
compliance date for the area source
standard has passed, except that the
permitting authority may grant
additional time, up to 3 years, if the
source must undergo physical changes
or install additional control equipment
in order for the source (or portion
thereof) to comply with the applicable
area source standard and the permitting
authority determines that such
additional time is warranted based on
the record. A source seeking additional
compliance time must submit a request
to the permitting authority that
identifies the amount of additional time
requested for compliance and provides
a detailed justification supporting the
requested. Area sources not previously
subject to area source standards must
comply with the notification
requirements of § 63.9(b).

(iii) Becoming an area source does not
absolve a source subject to an
enforcement action or investigation for

major source violations or infractions
from the consequences of any actions
occurring when the source was major.
Becoming a major source does not
absolve a source subject to an
enforcement action or investigation for
area source violations or infractions
from the consequences of any actions
occurring when the source was an area

source.
* * * * *

3. Section 63.6 is amended by revising
the second sentence in paragraph (c)(5)
to read as follows:

§63.6 Compliance with standards and
maintenance requirements.
* * * * *

(C) * x %

(5) * * * Except as provided in
§63.1(c)(6)(i) such sources must comply
by the date specified in the standards
for existing area sources that become

major sources. * * *
* * * * *

4. Section 63.9 is amended by adding
a sentence to the end of paragraph
(b)(1)(ii) to read as follows:

§63.9 Notification requirements.

* * * * *

(b) * K %
(na * = =
(ii) * * * Area sources previously
subject to major source requirements
that again become major sources are also
subject to the notification requirements
of this paragraph.
*

* * * *

Subpart F—[Amended]

5. Table 3 to subpart F of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 3 TO SUBPART F OF PART 63—GENERAL PROVISIONS APPLICABILITY TO SUBPARTS F, G, AND HA TO SUBPART F

Reference Applies to subparts F, G, and H Comment
B3.1(C)(B) wevveereerreeiee et Yes.

aWherever subpart A specifies “postmark” dates, submittals may be sent by methods other than the U.S. Mail (e.g., by fax or courier). Submit-
tals shall be sent by the specified dates, but a postmark is not necessarily required.

Subpart N—[Amended]

6. Table 1 to subpart N of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 1 TO SUBPART N OF PART 63—GENERAL PROVISIONS APPLICABILITY TO SUBPART N

General Provisions Reference Applies to subpart N Comment
B3.1(C)(B) wevveereerreeiee et Yes
Subpart O—[Amended] §63.360 Applicability.
7. Table 1 to § 63.360 is amended by (@) * * *
adding an entry for § 63.1(c)(6) to read
as follows:

TABLE 1 OF SECTION 63.360.—GENERAL PROVISIONS APPLICABILITY TO SUBPART O

Applies to sources using 10 tons Applies to sources using 1 to 10
Reference in subpart O2 tons in subpart O2 Comment
B3.T(C)(B) vveerieeiieiie s e e Yes
aSee definition.
* * * * * Subpart R—[Amended]

8. Table 1 to subpart R of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART R OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART R

Reference Applies to subpart R Comment
B3.1(C)(B) +eveeeeeireeree et Yes

Subpart S—[Amended]

9. Table 1 to subpart S of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART S OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART SA

Reference Applies to subpart S Comment

aWherever subpart A specifies “postmark” dates, submittals may be sent by methods other than the U.S. Mail (e.g., by fax or courier). Submit-
tals shall be sent by the specified dates, but a postmark is not required.
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Appendix B to Subpart T of Part 63—

. General Provisions Applicability to
10. Appendix B to subpart T of part Subpart T

63 is amended by adding an entry for

§63.1(c)(6) to read as follows:

* * * * * Subpart T—[Amended]

Applies to subpart T

Reference Comments
BCC BVI
63.1(C)(B) «eveeeeeereeieeeeeeee e YES ittt Yes.
* * * * * Subpart U—[Amended] Table 1 to subpart U of part 63 is

. amended by adding an entry for
11. Table 1 to subpart U of part 63 is §63.1(c)(6) to read as follows:

amended by adding an entry for

§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART U OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART U AFFECTED SOURCES

Reference Applies to subpart U Explanation

* * * * * Subpart W—[Amended]

12. Table 1 to subpart W of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART W OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART W

Applies to subpart W

WSR alternative standard,
Reference BLR WSR and BLR equipment leak Comment
standard (40 CFR part 63,
subpart H)
§63.1(C)(B) .vevverveeerreeenne YES oo YES it Yes.

Subpart Y—[Amended] §63.560 Applicability and designation of
affected sources.

13. Table 1 of §63.560 is amended by &« * * * *
adding an entry for § 63.1(c)(6) to read
as follows:

TABLE 1 OF § 63.560.—GENERAL PROVISIONS APPLICABILITY TO SUBPART Y

Reference Applies to affected sources in subpart Y Comment
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TABLE 1 OF §63.560.—GENERAL PROVISIONS APPLICABILITY TO SUBPART Y—Continued

Reference Applies to affected sources in subpart Y Comment

B3.1(C)(B) +vveeneeeireeiee et Yes
Subpart AA—[Amended]

14. Appendix A to subpart AA of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

40 CFR citation Requirement Applies to subpart AA Comment
B3.T(C)(B) vveereeerieniie et e e Yes
Subpart BB—[Amended] Appendix A to Subpart BB of Part 63—
) Applicability of General Provisions (40

15. Appendix A to subpart BB of part  cpR part 63, Subpart A) to Subpart BB
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

40 CFR citation Requirement Applies to subpart BB Comment
(S (o) 1 () P SO PPRPURPRI Yes
Subpart CC—[Amended] Appendix to Subpart CC of Part 63—
. Tables

16. Table 6 to Appendix of subpart CC
of part 63 is amended by adding an * * * *
entry for § 63.1(c)(6) to read as follows:

TABLE 6.—GENERAL PROVISIONS APPLICABILITY TO SUBPART CCA
Reference Applies to subpart CC Comment

B3.1(C)(B) .vverreeereerie et Yes

aWherever subpart A specifies “postmark” dates, submittals may be sent by methods other than the U.S. Mail (e.g., by fax or courier). Submit-

tals shall be sent by the specified dates, but a postmark is not required.

* * * * * Subpart DD—[Amended]

17. Table 2 to subpart DD of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART DD OF PART 63.—APPLICABILITY OF PARAGRAPHS IN SUBPART A OF THIS PART 63—GENERAL

PROVISIONS TO SUBPART DD

Subpart A reference Applies to subpart DD

Explanation
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TABLE 2 TO SUBPART DD OF PART 63.—APPLICABILITY OF PARAGRAPHS IN SUBPART A OF THIS PART 63—GENERAL
PROVISIONS TO SuBPART DD—Continued

Subpart A reference Applies to subpart DD Explanation

* * * * * * *

* * * * * Subpart EE—[Amended]

18. Table 1 to subpart EE of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART EE OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART EE

Reference Applies to subpart EE Comment

Subpart GG—[Amended]

19. Table 1 to subpart GG of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART GG OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART GG

Reference Applies to affected sources in subpart GG Comment
(S N (0] 1() Yes.
Subpart HH—[Amended] Appendix to Subpart HH of Part 63-

Tabl
20. Table 2 of Appendix to subpart anies

HH of part 63 is amended by adding an
entry for § 63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART HH OF PART 63.—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART HH

General provisions reference Applies to subpart HH Explanation

Subpart JJ—[Amended]

21. Table 1 to subpart JJ of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 1 TO SUBPART JJ OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART JJ

Reference

Applies to subpart JJ

Comment

Subpart KK—[Amended]

22. Table 1 to subpart KK of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART KK OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART KK

General provisions reference

Applicable to subpart KK

Comment

Subpart MM—[Amended]

23. Table 1 to subpart MM of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART MM OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART MM

Reference Summary of requirements

Applies to subpart MM

Explanation

63.1(C)(B) eveeeeeeriereeeeeeeei e Becoming an area source

*

*

Subpart DDD—[Amended]

24. Table 1 to subpart DDD of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART DDD OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS (40 CFR PART 63, SUBPART A) TO
SuBPART DDD OF PART 63

General provisions citation

Requirement

Applies to subpart DDD?

Explanation

Subpart GGG—[Amended]

25. Table 1 to subpart GGG of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 1 TO SUBPART GGG OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART GGG

General provisions reference Summary of requirements Applies to subpart GGG Comments
63.1(C)(B) eveeveeerieeeeieeee e Becoming an area source ............. Yes.
Subpart HHH—[Amended] Appendix: Table 2 to Subpart HHH of

Part 63—Applicability of 40 CFR Part

_ 26. Table 2 to subpart HHH of part 63 g3 General Provisions to Subpart HHH
is amended by adding an entry for

§63.1(c)(6) to read as follows:

General Provisions Reference Applies to subpart HHH Explanation
§63.1(C)(B) weruveevreereeieeeiie it ettt Yes

Subpart JJJ—[Amended]

27. Table 1 to subpart JJJ of part 63 is
amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART JJJ OF PART 63—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART JJJ
AFFECTED SOURCES

Reference Applies to subpart JJJ Explanation

* * * * * Subpart LLL—[Amended]

28. Table 1 to subpart LLL of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART LLL OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS

Citation Requirement Applies to subpart LLL Explanation

Subpart MMM—[Amended]

29. Table 1 to subpart MMM of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART MMM OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART MMM

Reference to subpart A Applies to subpart MMM Explanation
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TABLE 1 TO SUBPART MMM OF PART 63.—GENERAL PROVISIONS APPLICABILITY TO SUBPART MMM—Continued

Reference to subpart A Applies to subpart MMM Explanation

* * * * * * *

Subpart NNN—[Amended]

30. Table 1 to subpart NNN of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART NNN OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS (40 CFR PART 63, SUBPART A) TO
SuBPART NNN

General provisions citation Requirement Applies to subpart NNN Explanation

Subpart 0OO—[Amended]

31. Table 1 to subpart OOO of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART OOO OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART OOO AFFECTED

SOURCES
Reference Applies to subpart OO0 Explanation
B3.1(C)(B) +eveereeireeree et Yes.
* * * * * Subpart PPP—[Amended]

32. Table 1 to subpart PPP of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART PPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPP AFFECTED

SOURCES
Reference Applies to subpart PPP Explanation
B3.1(C)(B) eveeneeeireeiee et Yes.
* * * * * Subpart RRR—[Amended]

33. Appendix A to subpart RRR of
part 63 is amended by adding an entry
for §63.1(c)(6) to read as follows:
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APPENDIX A TO SUBPART RRR OF PART 63. GENERAL PROVISIONS APPLICABILITY TO SUBPART RRR

Citation Requirement Applies to RRR Comment

Subpart VVV—[Amended]

34. Table 1 to subpart VVV of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 1 TO SUBPART VVV OF PART 63.—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART VVV

General provisions reference Applicable to subpart VVV Explanation
§63.1(C)(B) weruveevreereeieeeiie it ettt Yes

Subpart HHHH—[Amended]

35. Table 2 to subpart HHHH of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART HHHH OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS (40 CFR PART 63, SUBPART A) TO
SUBPART HHHH

Citation Requirement Applies to HHHH Explanation

Subpart llll-[Amended]

36. Table 2 to subpart IIII of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART llll OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART Illl OF PART 63

Citation Subject Applicable to subpart 1l Explanation

§63.1(C)(B) vvveerrrererrreeerieeeiieaens Becoming an area source ............. Yes.

* * * * * * *

Subpart JJJJ—[Amended]

37. Table 2 to subpart JJJJ of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 2 TO SUBPART JJJJ OF PART 63.—APPLICABILITY OF 40 CFR PART 63 GENERAL PROVISIONS TO SUBPART JJJJ

General provisions reference Applicable to subpart JJJJ Explanation

Subpart KKKK—[Amended]

38. Table 5 to subpart KKKK of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 5 TO SUBPART KKKK OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART KKKK

Citation Subject Applicable to subpart KKKK Explanation

* * * * * * *

§63.1(C)(B) wevveererrereeireeriee e Becoming an area source ............. Yes.

* * * * * * *

Subpart MMMM—[Amended]

39. Table 2 to subpart MMMM of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART MMMM OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART MMMM OF PART 63

Citation Subject Applicable to subpart IlI Explanation

* * * * * * *

§63.1(C)(B) werveererrrreeereerieerieeeen Becoming an area source ............. Yes.

* * * * * * *

Subpart NNNN—[Amended]

40. Table 2 to subpart NNNN of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART NNNN OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART NNNN

Citation Subject Applicable to subpart NNNN Explanation

* * * * * * *

§63.1(C)(B) wevveerereeieeireenieerieeiean Becoming an area source ............. Yes.

* * * * * * *

Subpart OOOO—[Amended]

41. Table 3 to subpart OOOO of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 3 TO SUBPART OOOO OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART OOOO

Citation Subject Applicable to subpart OO0O0O Explanation

* * * * * * *

§63.1(C)(B) wevveererrereeereerieereeeen Becoming an area source ............. Yes.

* * * * * * *

Subpart PPPP—[Amended]

42. Table 2 to subpart PPPP of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART PPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPP OF PART 63

Citation Subject Applicable to subpart PPPP Explanation

* * * * * * *

§63.1(C)(B) wevveererrereeireeriee e Becoming an area source ............. Yes.

* * * * * * *

Subpart QQQQ—[Amended]

43. Table 4 to subpart QQQQ of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 4 TO SUBPART QQQQ OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART QQQQ OF PART 63

Citation Subject Applicable to subpart QQQQ Explanation

* * * * * * *

§63.1(C)(B) werveererrrreeereerieerieeeen Becoming an area source ............. Yes.

* * * * * * *

Subpart RRRR—[Amended]

44. Table 2 to subpart RRRR of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 2 TO SUBPART RRRR OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART RRRR

Citation Subject Applicable to subpart Explanation

* * * * * * *

§63.1(C)(B) wevveerereeieeireenieerieeiean Becoming an area source ............. Yes.

* * * * * * *

Subpart SSSS—[Amended]

45. Table 2 to subpart SSSS of part 63
is amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 2 TO SUBPART SSSS OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART SSSS

General provisions reference Applicable to subpart SSSS Explanation
§63.1(C)(B) weruveevrerrieiieeiee sttt Yes

Subpart VVVV—[Amended]

46. Table 8 to subpart VVVV of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 8 TO SUBPART VVVV OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO (40 CFR PART 63, SUBPART A)
TO SUBPART VVVV

Citation Requirement Applies to subpart VVVV Explanation

Subpart WWWW—[Amended]

47. Table 15 to subpart WWWW of
part 63 is amended by adding an entry
for §63.1(c)(6) to read as follows:

TABLE 15 TO SUBPART WWWW OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS (SUBPART A) TO SUBPART
WWWW OF PART 63

: Subject to the
That addresses . . . And appllesp;cl)‘tsgsbpart WWWW of following additional

information . . .

The general provisions
reference . . .

* * * * * * *

§63.1(C)(B) vvvreerrererrreeeriieeiieaens Becoming an area source ............. Yes.

* * * * * * *

Subpart AAAAA—[Amended]

48. Table 8 to subpart AAAAA of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:

TABLE 8 TO SUBPART AAAAA OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART AAAAA

- Summary of : : : o :
Citation requirement Am | subject to this requirement? Explanation
§63.1(C)(B) wevveererrereenreeiierieeien Becoming an area source ............. Yes.

Subpart PPPPP—[Amended]

49. Table 7 to subpart PPPPP of part
63 is amended by adding an entry for
§63.1(c)(6) to read as follows:
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP

Citation Subject Brief description Applies to subpart PPPPP
§63.1(C)(B) wevveererrereeereerieereeeen Applicability .......cccoceriiiiiiien, Becoming an area source ............. Yes.

[FR Doc. E6—22283 Filed 12—29-06; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 72
RIN 0920-AA03

Interstate Shipment of Etiologic
Agents

AGENCY: Centers for Disease Control and
Prevention (CDC), HHS.

ACTION: Notice for proposed rulemaking.

SUMMARY: HHS proposes to remove Part
72 of Title 42, Code of Federal
Regulations, which governs the
interstate shipment of etiologic agents,
because the U.S. Department of
Transportation (DOT) already has in
effect a more comprehensive set of
regulations applicable to the transport
in commerce of infectious substances.
DOT harmonizes its transport
requirements with international
standards adopted by the United
Nations (UN) Committee of Experts on
the Transport of Dangerous Goods for
the classification, packaging, and
transport of infectious substances.
Rescinding the rule will eliminate
duplication of the more current DOT
regulations that cover intrastate and
international, as well as interstate,
transport. HHS replaced those sections
of Part 72 that deal with select
biological agents and toxins with a new
set of regulations found in Part 73 of
Title 42. HHS anticipates that removal
of Part 72 will alleviate confusion and
reduce the regulatory burden with no
adverse impact on public health and
safety.

DATES: Written comments must be
received on or before March 5, 2007.
Written comments on the proposed
information collection requirements
should also be submitted on or before
March 5, 2007. Comments received after
March 5, 2007 will be considered to the
extent practicable.

ADDRESSES: You may submit written
comments to the following address: U.S.
Department of Health and Human

Services, Centers for Disease Control
and Prevention, National Center for
Infectious Diseases/OD, ATTN:
Interstate Shipment of Etiologic Agents
Comments, 1600 Clifton Road, NE (C12),
Atlanta, GA 30333. Comments will be
available for public inspection Monday
through Friday, except for legal
holidays, from 9 a.m. until 5 p.m. at
1600 Clifton Road, NE, Atlanta, GA.
Please call Ruenell Massey at 404—639
—945 to schedule your visit. Comments
also may be viewed at http://
www.cdce.gov/ncidod/agentshipment/
index.htm. You may submit written
comments by fax to 404-639-3039,
Attention: Dr. Janet Nicholson, or
electronically via the Internet at http://
www.regulations.gov. To download an
electronic version of the rule, you may
access http://www.regulations.gov. You
must include the agency name (Centers
for Disease Control and Prevention) and
Regulatory Information Number (RIN)
on all submissions for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Dr.
Janet K. Nicholson, National Center for
Infectious Diseases/OD, Centers for
Disease Control and Prevention, U.S.
Department of Health and Human
Services, 1600 Clifton Rd., NE (MS—-
C12), Atlanta GA 30333; telephone:
404-639-3945; e-mail jkn1@cdc.gov.

SUPPLEMENTARY INFORMATION: Part 72 of
Title 42 of the Code of Federal
Regulations provides minimal
requirements for packaging and
shipping materials, including diagnostic
specimens and biological products,
reasonably believed to contain an
etiologic agent. It provides more
detailed requirements, including
labeling, for materials containing certain
etiologic agents, with a list of the
biological agents and toxins provided.
For agents on the list, the rule requires
reporting to HHS/CDC damaged
packages and packages not received.
The rule also requires sending certain
agents on the list by